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STATEMENT OF JURISDICTION 
The Utah Court of Appeals has jurisdiction over this matter pursuant to 
Rule 14 of the Utah Rules of Appellate Procedure and Utah Code Ann. §10-3-
1012.5. 
STATEMENT OF ISSUES PRESENTED 
Petitioner Robert Joseph ("Joseph") presented ten issues for review in the 
Brief of Petitioner. However, contrary to Rule 24(a)(5) of the Utah Rules of 
Appellate Procedure, Joseph failed to provide a citation to the Record showing 
that the issues were preserved or a statement of the grounds for seeking review of 
each issue not preserved. 
STANDARD OF REVIEW 
Salt Lake City (the "City") contends that the standard of review identified 
by Joseph as a correction of error standard with no deference to the Commission's 
decision is incorrect. That is a standard applicable to agencies that are governed 
by the Utah Administrative Procedures Act (UAPA). The Salt Lake City Civil 
Service Commission ("the Commission") is not governed by the UAPA. 
The appropriate standard of review of the Commission's Order is reviewed 
only "for the purpose of determining if the Commission has abused its discretion 
or exceeded its authority." Utah Code Ann. § 10-3-1012.5 (1999). See also, 
Lucas v. Murray City Civil Service Commission, 949 P.2d 746 (Utah App. 1997); 
Kelly v. Salt Lake City Civil Service Commission, 2000 UT App. 235, 8 P.3d 
1048. 
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The Commission's findings must be supported by substantial evidence. 
Lucas, 949 P.2d at 758. The Commission's factual findings will be overturned 
only if they are clearly erroneous. Kelly, 2000 UT App. 235 f 15. 
STATEMENT OF THE CASE 
Nature of the Case. 
On March 26, 1999, Joseph, who was a police officer with the Salt Lake 
City Police Department, pulled over a car driven by Westley Scott. During that 
traffic stop, Scott attempted to flee and Joseph fired eleven shots, striking Scott 
once in the face and once in the foot. As a result of that incident, Joseph was 
terminated from the Salt Lake City Police Department on July 16, 1999 for 
violation of the deadly force policy and for violating the policy that prohibits 
shooting at or from a moving vehicle. On January 3, 2000, Acting Chief A.M. 
Connole modified that decision, reinstating Joseph but imposing a twenty-day 
suspension for violating both policies. Joseph appealed Chief Connole's decision. 
The Civil Service Commission conducted a two-day evidentiary hearing after 
which it upheld the Chiefs decision. Joseph now appeals the decision of the Civil 
Service Commission. 
Course of Proceedings 
Joseph appealed Chief Connole's decision to the Civil Service Commission 
on January 7, 2000. The Commission held an evidentiary hearing on April 11, 
2000 and May 8, 2000. On December 6, 2000, the Commission upheld Chief 
Connole's decision. Joseph appealed that decision to this Court. On June 28, 
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2001, Joseph filed his Brief of the Petitioner. Thereafter, the City filed a Motion 
to Strike portions of Joseph's Addendum (Respondents' Addendum 1) on the 
grounds that the addendum contained information that was not part of the record 
before the Commission. This Court granted the City's Motion. Pursuant to the 
Order of this Court dated August 14, 200 ^ Respondents' Addendum 2), the 
portions of Joseph's addendum that were identified on pages 3 through 9 of the 
City's Memorandum in Support of its Motion to Strike (Respondents' Addendum 
1) were ordered stricken. 
Disposition in the Trial Court or Agency. 
On December 6, 2000, the Commission entered its Findings of Fact, 
Conclusions, and Order (R. 435; Respondents' Addendum 3) affirming Chief 
Connole's decision that Joseph violated the deadly force policy and violated the 
policy prohibiting shooting at or from a moving vehicle. Because Joseph 
stipulated that the twenty-day suspension was not disproportionate to the charge 
that he violated police policies and only contested Chief Connole's finding that 
Joseph's actions were in violation of police policies, the-Commission also upheld 
the imposition of the twenty-day suspension. 
Unsupported Facts Should Be Stricken. 
As required by Utah Rules of Appellate Procedure 24(a)(7), all statements 
of fact and references to the proceedings below shall be supported by citations to 
the record. Joseph has presented many "facts" that were not before the 
Commission. He relies upon extraneous information in his addendum that this 
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Court has previously stricken and frequently fails to provide any citation to the 
Record. For these reasons, the City requests that Joseph's Statement of Facts Nos. 
6, 25, 26, 27, 29, 30 and 31 be stricken. The City also submits that the citations 
supporting Joseph's Facts Nos. 17, 19, 22, 23, and 28 are inaccurate and do not 
support Joseph's representations, in whole or in part, made in those paragraphs. 
Statement of Undisputed Facts. 
On April 11, 2000, the attorneys for both parties signed a Statement of 
Undisputed Facts, agreeing and stipulating to a number of undisputed facts (R. 
042-045; Respondents' Addendum 4). This Statement of Undisputed Facts was 
presented to the Commission at the beginning of the evidentiary hearing (R. 053:8; 
Respondents' Addendum 4). The Undisputed Facts (Respondents' Addendum 4) 
agreed to by both parties and accepted by the Commission are as follows: 
1. The incident which gave rise to the disciplinary action taken against 
Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 
1:00 a.m. 
2. The location of the incident was approximately 2300 South 700 East 
in Salt Lake City, Utah. 
3. Joseph was off-duty on that date, working a part-time job. 
4. Joseph was wearing his police uniform and was driving a police 
vehicle. 
5. Joseph was called away from his part-time job to meet his wife at 9 
South and 7th East. 
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6. A car driven by Westley Scott ("Scott") passed Joseph going at a 
high rate of speed. 
7. Joseph's wife asked him several times if he was going to follow the 
car. 
8. Initially Joseph declined to follow Scott's car. 
9. Eventually, Joseph decided to follow Scott's vehicle. 
10. Joseph caught up with Scott's vehicle near 2100 South. 
11. Joseph turned on overhead lights at approximately 2200 South. 
12. Scott pulled his vehicle to the side of the road but continued to creep 
forward. 
13. Joseph pulled his vehicle in front of Scott's car at an angle. 
14. Joseph did not call dispatch when he initiated the traffic stop. 
15. When both cars were stopped, Joseph saw Scott waiving his arms 
around. 
16. Joseph exited his vehicle and drew his gun. 
17. Joseph approached Scott's car on the driver's side. 
18. Joseph was telling Scott to roll down the window and, when Scott 
did not respond, Joseph opened the driver's side door. 
19. Scott put the car into reverse and began backing up. 
20. Joseph pulled himself up on the running board of Scott's vehicle. 
21. Scott stopped the car suddenly, causing Joseph to fall from the 
vehicle. Scott then accelerated and fled from the scene. 
22. During the incident, Joseph fired eleven rounds, two of which hit 
Scott (one in the cheek and one in the foot). 
23. Scott drove to the home of his girlfriend where he was arrested and 
taken to St. Marks Hospital. 
24. After Scott had left the scene, Joseph called dispatch. 
25. Scott's vehicle was impounded on March 26, 1999 and taken to the 
City impound lot. 
26. On March 31, 1999, the car driven by Scott on the night of the 
incident was released to the owner of the vehicle, who was not involved in the 
incident. 
27. Scott was arrested on March 26, 1999 and booked into the Salt Lake 
County Jail on charges of aggravated assault on a police officer and felony traffic 
fleeing. 
28. Joseph was placed on administrative leave on March 26, 1999. 
29. On March 29, 1999, Joseph was suspended pending the investigation 
of the incident. 
30. Both Internal Affairs and the Homicide Unit of the Salt Lake City 
Police Department investigated the March 26, 1999 incident. 
31. The Salt Lake County District Attorney's Office filed an Information 
in the Third District Court on April 19, 1999 charging Joseph with aggravated 
assault on Scott, a second degree felony 
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32. A Warrant for Joseph's arrest was issued on April 19, 1999 and 
Joseph was arrested and booked into the Salt Lake County Jail. 
33. On July 16, 1999, then Chief Ruben Ortega terminated Joseph's 
employment with Salt Lake City Corporation, finding that Joseph had used deadly 
force after any potential threat to him had passed and had violated the policy 
against firing at or from a moving vehicle. 
34. On November 23,1999, the criminal charge against Joseph was 
dismissed. 
35. On January 3, 2000, Acting Chief of Police A.M. Connole reviewed 
Joseph's termination and amended the decision, finding Joseph's use of deadly 
force was not in policy and imposed a twenty day suspension. 
36. Joseph was reinstated effective on January 3,2000 and received his 
back pay from July 16, 1999 to January 3, 2000, less the twenty days. 
Additional Findings of Fact 
In addition to the Statement of Undisputed Facts stipulated and agreed to by 
both parties, the Commission made the following additional findings 
(Respondents' Addendum 3): 
1. Joseph fired at least 2 shots at Scott's vehicle as the vehicle was 
moving away from him. 
2. One eyewitness, John Childress, heard a car accelerating and then 
heard several shots. 
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3. Another eyewitness, Darin Bell, looked out his window and saw 
Joseph standing in a shooting stance, heard some shots but saw no vehicle. 
4. Joseph shot at Scott's vehicle despite the fact that his vision was 
blurred and he was unsure of his target. 
5. Joseph stipulated that the twenty-day suspension was not 
disproportionate to the charge that he violated police policies and only contested 
Chief Connole's ruling that Joseph's actions were in violation of police policies. 
SUMMARY OF ARGUMENT 
Joseph failed to marshal the evidence as required by Rule 24(a)(9) of the 
Utah Rules of Appellate Procedure and dictated by recognized case law. Rather, 
Joseph is content to misrepresent that the City failed to produce any witnesses or 
evidence to support the Chiefs finding that Joseph violated police policies. 
Joseph then spends the bulk of his brief merely rearguing the case he presented to 
the Commission. 
The City was only required to meet its burden of proof as to the inquiry: do 
the facts support Chief Connole's decision? Joseph conceded the proportionality 
inquiry, taking it "off the table." The City presented substantial evidence that 
Joseph, indeed, violated the deadly force policy and the policy that prohibits firing 
at or from a moving vehicle. A review of that evidence reveals that the 
Commission did not abuse its discretion in ruling to uphold Chief Connole's 
decision. 
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Although Joseph raises ten issues on appeal, his arguments as to each are 
not persuasive. Specifically, the Commission did not err in finding there was 
substantial evidence to support the charge that Joseph violated police policies 
(Issue 1). Joseph has no evidence that the Commission did not take into account 
two previous shootings (Issue 2). The Commission did not err in preventing Chief 
Connole from answering questions concerning statements made during settlement 
negotiations (Issue 3). Joseph's contention that the Commission erred in accepting 
hearsay and conflicting testimony fails because the Commission is not bound by 
formal rules of evidence and procedure and because the Commission is free to 
weigh conflicting evidence and draw its own conclusions (Issue 4). The 
Commission did not act with prejudice by failing to enforce Joseph's subpoena 
since the Commission actually made the City produce certain evidence concerning 
shooting incidents. Joseph never raised the issue of the crime scene video to the 
Commission. Interestingly, Joseph had the crime scene video and could have 
produced it had he chosen to do so. He cannot claim error for his failures. (Issue 
5). 
The Commission did not err in allowing statements made by witness Bell to 
be introduced through the transcript of his statement and examination of Detective 
Steve Wooldridge, the detective who took the statement. The transcript was 
introduced without objection from Joseph's counsel. As for the letter from 
Richard Shepherd, it is disingenuous for Joseph to argue that the Commission 
committed error in allowing that letter into evidence when, in fact, Joseph's 
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attorney objected to its introduction and the Commission sustained that objection, 
barring the City's introduction of that letter (Issue 6). The Commission did not err 
in disallowing two diagrams Joseph's expert, David Lord, attempted to use. The 
City claimed unfair surprise and objected to the admission of the evidence. The 
Commission did not allow the two diagrams to be introduced but did allow Mr. 
Lord to testify concerning the information contained in the diagrams. This ruling 
was satisfactory to Joseph's attorney (Issue 7). The Commission did not modify 
the Chiefs decision by concluding that Joseph engaged in unprofessional conduct 
that put himself in danger. There was ample evidence to support this conclusion 
(Issue 8). 
The Commission did not violate its rules. It placed the burden of proof and 
proceeding upon the City. The City, in turn, met its burden by presenting 
substantial evidence to support the Chiefs decision that Joseph violated police 
policies (Issue 9). Joseph's claim that the Commission erred in not ruling that 
the 20-day suspension was inconsistent with and disproportionate to the offense is 
groundless and fails in light of the fact that Joseph conceded the proportionality 
prong at the beginning of the hearing. Joseph only contested the issue of whether 
or not the facts supported the finding that he violated police policies. The City and 
the Commission relied on Joseph's representation that the proportionality inquiry 
was taken "off the table." Joseph should not be allowed to now rescind his 




JOSEPH FAILED TO MARSHAL THE EVIDENCE 
Rule 24(a)(9) of the Utah Rules of Appellate Procedure requires that "a 
party challenging a fact finding must first marshal all record evidence that 
supports the challenged finding." This has been defined as a "critical requirement 
of appellate advocacy." Moon v. Moon, 1999 UT App. 12 f 24, 973 P.2d 431, 
437. This Court has described the marshaling process: 
The marshaling process is not unlike becoming the 
devil's advocate. Counsel must extricate himself or 
herself from the client's shoes and fully assume the 
adversary's position. In order to properly discharge 
the duty of marshaling the evidence, the challenger 
must present, in comprehensive and fastidious order, 
every scrap of competent evidence introduced at trial 
which supports the very findings the appellant resists. 
After constructing this magnificent array of supporting 
evidence, the challenger must ferret out a fatal flaw in 
the evidence. The gravity of this flaw must be 
sufficient to convince the appellate court that the 
court's finding resting upon the evidence is clearly 
erroneous. 
Moon, 1999 UT App. f 24, quoting West Valley City v. Majestic Inv. Co., 818 
P.2d 1311, 1315 (Utah App. 1991). It is recognized that when an appellant fails to 
meet the "heavy burden" of marshaling the evidence, the court assumes that the 
record supports the lower court's findings. Id. 
A review of Joseph's Brief reveals that he failed to shoulder the burden of 
marshaling the evidence. Rather, he shirks his duty entirely, ignoring the evidence 
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presented by the City and asserting, in at least four places in his Brief that the City 
presented no evidence or witnesses to support the Chiefs decision. (See, e.g. 
Brief of Appellant, pp. 12, 17 and 47). Simply because Joseph chose to ignore the 
evidence presented by the City through numerous witnesses and exhibits does not 
mean that competent evidence was not introduced. Joseph has chosen to focus on 
the facts most favorable to his position and simply reargue his case. This Court 
should decline to consider Joseph's challenge to the Commission's findings and 
decision because of Joseph's complete failure to marshal the evidence. See e.g. 
Whitear v. Labor Commission, 973 P.2d 982, 985 (Utah App. 1998) (the Court of 
Appeals has shown no reluctance to affirm when the petitioner has failed to meet 
its marshaling burden). 
H. 
THE COMMISSION'S FINDINGS WERE 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 
A. The substantial evidence standard. 
It has been determined that the Commission's findings, upon which charges 
are based, must be supported by substantial evidence. Lucas v. Murray City Civil 
Service Commission, 949 P.2d 746, 758 (Utah App. 1997). Substantial evidence 
has been defined as "that quantum and quality of relevant evidence that is 
adequate to convince a reasonable mind to support a conclusion." Id. Substantial 
evidence is more than a mere "scintilla of evidence and something less than the 
weight of the evidence." Id. The appellate court does not review the 
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Commission's findings de novo or reweigh the evidence. Id. Findings based upon 
substantial evidence will not be overturned "even if another conclusion from the 
evidence is permissible." Whitear, 973 P.2d at 984, quoting, Hurley v. Bd. of Rev. 
of Indus. Comm'n. 767 P.2d 524, 526-27 (Utah 1988). 
B. The Stipulated Statement of Undisputed Facts are conclusive. 
Both parties stipulated and agreed to thirty-six undisputed facts and 
presented those to the Commission at the beginning of the evidentiary hearing. 
(R. 053:8; Respondents' Addendum 4). Ordinarily, stipulations are binding upon 
the parties. It is recognized: 
A stipulation of fact filed with and accepted by a court 
"acts as an estoppel upon the parties thereto and is 
conclusive of all matters necessarily included in the 
stipulation." (citation omitted). Such a stipulation 
"has all the binding effect of findings of fact and 
conclusions of law made by the court upon the 
evidence." (citation omitted). Because the facts stated 
in a stipulation are conclusive, a stipulation of fact 
"cannot be met by evidence tending to show that the 
facts are otherwise." (citation omitted). Thus, if the 
stipulation entered into by the parties still stands, the 
commission and the parties are bound by it and the 
commission cannot receive any evidence that conflicts 
with the facts contained in it. 
Yeargin, Inc. v. Auditing Division of the Utah State Tax Commission, 2001 UT 
11,1(20, 20 P.3d 287, 293. 
In order for a stipulation to be set aside, a party seeking relief from the 
stipulation must request it by motion from the trial court. Id. at f 21. Here, 
Joseph's attorney never sought relief from the Stipulated Statement of Undisputed 
Facts. Thus, this Stipulated Statement of Undisputed Facts must stand and should 
be determined to be binding upon the parties and the Commission. As such, the 
stipulated Statement of Undisputed Facts (Respondents' Addendum 4) must be 
deemed conclusive as to all matters set forth therein. 
C, The City presented substantial evidence upon which the Commission 
could base its findings and conclusions. 
At the two day evidentiary hearing, the City presented eight witnesses and 
introduced sixteen exhibits, one of which was withdrawn because the Commission 
sustained Joseph's objection to that exhibit. A review of the evidence presented 
will show clearly that there was substantial evidence presented to convince the 
Commission to support Chief Connole's decision. That evidence is summarized 
as follows: 
Detective Guy Yoshikawa testified concerning his interview with an 
eyewitness, John Childress. The transcript of that interview (R. 155-178) was 
introduced and admitted without objection from Joseph's attorney. (R. 053:19). 
The detective testified that witness Childress heard a pop then a vehicle 
acceleration followed by more shots. (R. 053: 20-22, 24)(Yoshikawa's cited 
testimony is attached as Respondents' Addendum 5). 
Detective Steve Wooldridge testified concerning his interview of 
eyewitness Darin Bell. The interview of that transcript (R. 179-191) was 
introduced without objection from Joseph's counsel. (R. 053:33). Detective 
Wooldridge testified that witness Bell saw Joseph standing in the street in a 
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shooting stance. Witness Bell also testified that Joseph fired two to three shots but 
it was clear no vehicle was in sight. (R. 053:34-35)(Wooldridge's cited testimony 
is attached as Respondents' Addendum 6). 
Sgt Jerry Mendez, employed by Salt Lake City Police Department for 
twenty-seven and one-half years, testifiedthat based on his knowledge and 
experience, Joseph was on the move when he was firing his weapon. (R. 053:117). 
The pattern of glass debris reveals that the vehicle was traveling from north to 
south as the glass came out of the window. (R. 053:118). He also testified that 
some of Joseph's statements did not coincide with the evidence. (R. 053:124). 
Mendez also testified that Bell's eyewitness account was consistent with the 
evidence of casings in the glass at the incident scene. (R. 053:127). 
Sgt. Mendez reviewed the deadly force policy and testified that based on 
his investigation, he formulated an opinion that Joseph violated police policies 
3-06-02 and 3-06-05.02. (R. 053:129-130). Sgt. Mendez testified that there were 
many facts and evidence to support his opinion, including: 
a. In the walk through video staged and narrated by Joseph (R. 241), 
Joseph stated that he came off the vehicle, rolled over and came up firing. 
(R. 053:140). In one interview, Joseph said that he landed on his butt, prone and 
came up firing. (R. 053:140). Joseph also stated in another interview that he fired 
all rounds while on the car. According to Mendez, Joseph didn't know what 
happened. (R. 053:140) 
b. The pattern on Joseph's police shirt matched the pattern on the car 
roof (R. 053:150). From everything Sgt. Mendez reviewed, it appeared that the 
car was moving away while Joseph shot at it. Joseph shot when the car was no 
longer a threat to him. (R. 053:159)(Mendez's cited testimony is attached as 
Respondents5 Addendum 7). 
Sgt, Mark Askerlund, employed by Salt Lake City Police Department for 
eighteen years, testified about the Internal Affairs (IA) investigation that he 
conducted. The IA Investigation Summary (R. 066-069) and Sgt. Askerlund's 
interview with Joseph (R. 070-115) were introduced into evidence without 
objection. (R. 053:217, 200). Sgt. Askerlund testified that the evidence at the 
scene contradicted Joseph's statement that he fired all shots while on the car. (R. 
053:203-206). Sgt. Askerlund testified that Joseph gave contradictory statements. 
(R. 053:201). Although he asked for clarification, Sgt. Askerlund couldn't get a 
satisfactory answer from Joseph. (R. 053:200-204). Sgt. Askerlund testified that 
Joseph admitted several times that Joseph's vision was blurred. (R. 053:207). 
Sgt. Askerlund could not reconcile why Joseph fired so. many shots and why so 
many shots were fired after the threat was gone. (R. 053:212-13). The interview 
with witness Bell was also persuasive. (R. 053:213). 
Sgt. Askerlund also testified that deadly force would not have been 
necessary if Joseph had adhered to regular safety practices. (R. 053:202). Once 
Joseph chose to use deadly force, it was in excess. (R. 053:220). Sgt. Askerlund 
testified that Joseph put himself in danger. Askerlund testified that the policy 
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prohibiting shooting at or from a moving vehicle is in place for a reason, i.e. if a 
driver is disabled after being shot, the vehicle will still keep going and possibly 
injure someone else. Moreover, a bullet will not stop a moving vehicle. 
(R. 053:221)(Askerlund's cited testimony is attached as Respondents' Addendum 
8). 
Assistant Chief Bill Shelton, who joined the Salt Lake City Police 
Department in 1973, testified as to his familiarity with the policies in question. 
(R. 054:254-55). Chief Shelton testified that everything Joseph did before, up to 
and during the shooting violated police procedures. (R. 054:256). Those 
violations included: 
a. Joseph made no attempt to contact dispatch. (R. 054:257). 
b. Joseph violated procedure by pulling in front of Scott's vehicle. 
This put Joseph in the line of fire and put his police car in a position to be 
rammed. This action denied Scott an escape route. (R. 054:259). 
c. Joseph left the position of cover and approached Scott's vehicle, still 
without having ever notified dispatch. (R. 054:260). 
d. Joseph exhibited 'tombstone courage" also described as playing 
John Wayne. These terms describe an officer who puts himself in jeopardy for no 
particular reason. When Joseph opened Scott's door, he displayed tombstone 
courage. (R. 054:260). 
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e. Joseph, by his own comments, admitted that his weapon was not 
clear, that he could not see the circumstances well and could not see the suspect 
when he fired shots at the car. (R. 054:261). 
f. Joseph acted with a complete lack of regard for the way Salt Lake 
City Police Department does business and for the department's process and 
procedures. (R. 054:287). 
g. Chief Shelton found it very disconcerting to view the video walk 
through created and narrated by Joseph. (R. 054:287). 
h. Joseph admitted that his weapon was out of focus and that Scott's 
car was out of focus when he was down on the ground. Joseph also admitted that 
he didn't know how he got back up but he continued to shoot. (R. 054:288). 
i. Joseph admitted that as the car was moving away he fired at least 
two rounds. (R. 054:289). 
Chief Shelton testified that he concluded that Joseph violated both the 
deadly force policy and the policy prohibiting firing at or from a moving vehicle. 
(R. 054:261). To Chief Shelton, the incident lacked all reasonableness. 
(R. 054:263). Shelton considered the eyewitness testimony that Joseph was seen 
standing in the roadway firing without anyone else in sight. (R. 054:264). 
Chief Shelton testified that the letter of termination written by former Chief 
Ruben Ortega accurately reflected the decision of the administration and the belief 
that Joseph was out of policy. That letter, Exhibit 13, (R. 234-238) was admitted 
without objection. (R. 054:264). Chief Shelton continued that the decision of 
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Chief Ortega was shared by five administrators. It was not a close question and 
was made without reservations. (R. 054:265)(Shelton's cited testimony is attached 
as Respondents' Addendum 9). 
Chief A.M. "Mac" Connole, a thirty-one year veteran of the Salt Lake 
City Police Department reinstated Joseph-on January 3, 2000, finding Joseph out 
of policy and imposing a twenty day suspension. The reinstatement letter (R. 239-
240) was admitted without objection. (R. 054:305). Chief Connole testified as to 
the factors behind his decision: 
a. Joseph failed to stay behind the suspect vehicle. (R. 054:311). 
b. Although Joseph was probably in danger when he was on Scott's 
car, the danger ended when Joseph fell from the car. This was discussed in 
Ortega's letter. (R. 054:313). 
c. Once Joseph was off the car, the deadly force policy no longer 
applied. Connole believed Joseph should have discontinued firing at that time. 
Chief Connole stated that an officer must not continue to shoot at a vehicle as it is 
driving away. (R. 054:314). 
d. Everything was elevated as a result of Joseph's poor police 
procedures. (R. 054:315). 
e. It was obvious to Chief Connole that Joseph violated the policy 
prohibiting shooting at a motor vehicle. (R. 054:315). 
In retrospect, Chief Connole still thinks he had substantial evidence to 
indicate and support his finding that Joseph violated both policies. (R. 054:331). 
1Q 
He emphasized that any shots Joseph fired once he was on the ground would be 
out of policy. (R. 054:334). Chief Connole stated that he incorporated the 
findings of the Internal Affairs investigation 99002S when he issued his 
reinstatement letter. Chief Connole did not just look at the deadly force portion of 
it. He reviewed the whole incident. (R. 054:346). Chief Connole testified that 
every investigator independently found inconsistencies in Joseph's statements. 
(R. 054:348-49). Based upon the information and evidence he had at the time, 
Connole found that Joseph fired his gun after Scott's car was no longer a threat. 
(R. 054:349-50)(Connole's cited testimony is attached as Respondents' 
Addendum 10). 
Even Joseph's own selected witnesses and Joseph himself gave testimony 
that supported the Chiefs decision and the Commission's findings and 
conclusions upholding that decision. 
Kenneth Wallentine, one of Joseph's experts admitted that if an officer is 
aware that a car is going away, he is not authorized under the police policy to fire 
at the vehicle. (R. 053:185-186)(Wallentine's cited testimony is attached as 
Respondents' Addendum 11). 
John Childress, who appeared in person testified that he heard the car 
wheels squeal and then heard gun shots. (R. 054:366). Childress indicated that he 
had a fresh recollection when he gave his statement to police (R. 155-178) and 
would not contradict or recant anything in that interview. (R. 054:370). Childress 
reiterated that he heard the car step on it and then a second later heard shots, in 
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that order. (R. 054:373-74)(Childress' cited testimony is attached as Respondents5 
Addendum 12). 
Another of Joseph's experts, David Lord, stated that the glass pattern at the 
scene indicated that the car was in motion but conceded that the concentration of 
glass was a "non-issue" and did not make any difference. (R. 054:449, 
454)(Lord's cited testimony is attached as Respondents' Addendum 13). 
Rob Joseph testified before the Commission. A video tape (R* 241) of his 
version of the incident was also introduced and shown to the Commission. Joseph 
admitted that he did not call dispatch. His failure to do so was not in policy. 
(R. 054:386-87). He admitted that he fired as he came up off the ground. 
(R. 054:393). Joseph's gun was blurry and he could not focus on the front sight of 
the gun nor could he focus on the car. (R. 054:393). Joseph testified that his gun 
was probably in every direction. (R. 054:396). Joseph stated that it makes sense 
for safety reasons to contact dispatch, even while admitting he did not do so. 
(R. 054:396-97). When questioned by a Commissioner, Joseph admitted that he 
had made contradictory statements. (R. 054:426-27). Joseph's video underscores 
that Joseph's vision was blurry when he fired the weapon and that he fired as the 
car moved away from him. (Joseph's cited testimony is attached as Respondents' 
Addendum 14). 
The City also introduced without objection the following exhibits: a 
transcript of Det. Mark Scharman's interview with Robert Joseph (R. 116-154); a 
transcript of Mark Askerlund's interview with Westley Scott (R. 192-211); a 
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drawing of the vehicle placement drawn by Robert Joseph (R. 212); computerized 
drawings of the vehicle, tire mark, glass debris and location of spent casings (R. 
215-216); several photographs (R. 217-232); and a letter of suspension (R.233). 
Various witnesses testified as to the importance of these exhibits. The 
Commissioners were able to review these exhibits and give them any weight they 
deemed warranted. All of the exhibits introduced by the City supported and 
substantiated the City's position that there were ample facts to support Chief 
Connole's determination that Joseph violated police policies. 
D. The Commission's Findings of Fact and Conclusions were amply 
supported by substantial evidence. 
On December 6, 2000 the Salt Lake Civil Service Commission issued 
Findings of Fact, Conclusions and an Order. The Findings of Fact are supported 
by the Stipulated Statement of Undisputed Facts as well as by the evidence 
summarized above. The Commission's Conclusions are likewise supported by the 
substantial evidence summarized above. 
Finally, the Order upholding the finding by Chief Connole that Joseph's 
actions violated police policies was supported by substantial evidence. Therefore, 
this Court should determine that the Commission did not abuse its discretion or 
exceed its authority in rendering its final Order. See Lucas v. Murray City Civil 
Service Commission. 949 P.2d 746, 751 (Utah App. 1997). 
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in. 
JOSEPH'S ARGUMENTS FAIL AS TO EACH 
OF THE TEN ISSUES HE RAISES ON APPEAL 
Issue 1. 
As set forth above, the Commission did not err in finding that there was 
substantial evidence to support the charge that Joseph violated the department's 
deadly force policy and the policy prohibiting shooting at or from a moving 
vehicle. 
Salt Lake City's deadly force policy states: 
Deadly force may be used only when: 
a. The officer reasonably believes that the use of 
deadly force is necessary to prevent death or serious 
bodily injury to the officer or another person. 
b. The officer is effectuating an arrest or preventing 
an escape from custody, AND 
c. The officer reasonably believes deadly force is 
needed to prevent the arrest from being defeated by 
escape; AND (one of the following must be present): 
1. The officer has probable cause to believe 
the suspect has committed a felony offense 
involving the infliction or threatened infliction 
or death or serious bodily injury. 
2. The officer has probable cause to believe 
the suspect poses a threat of death or serious 
bodily injury to the officer or to others if 
apprehension is delayed. 
Salt Lake City Policy 3-06-02.01 (emphasis original). The department provides 
guidelines for the use of deadly force. Those considerations state: 
OQ 
Deadly force shall ONLY be exercised when all 
reasonable alternatives have been exhausted or appear 
impractical. Officers should consider: 
a. Other methods of effectuating an arrest. 
b. The direction in which the firearm is to be 
discharged because of the possibilities that innocent 
persons or property may be struck. 
c. The age of the suspect and the offense 
committed. 
d. Light conditions (extreme caution must be used 
at night or when other conditions obscure the officer's 
vision). 
e. The danger of firing while running or jumping. 
Department Guidelines 3-06-03.02 (emphasis original). As set forth above, the 
Commission was presented with substantial evidence that would indicate that 
Joseph fired after the threat posed by Scott's vehicle was gone. Evidence was also 
presented that Joseph fired despite the fact that his vision was blurry and he could 
not see the target vehicle or his surroundings when he fired some of the shots. 
Salt Lake Police Policy 3-06-05.02 states that "discharging a firearm at a 
moving vehicle or from a moving vehicle is prohibited." Substantial evidence was 
presented that Joseph fired at Scott's vehicle as it was moving away from him. 
Numerous witnesses, including Joseph, testified that he fired at least two shots at 
Scott's vehicle as that vehicle fled. 
Joseph did not marshal any evidence that supported the challenged 
findings. Instead, Joseph points to a few tidbits of testimony that he suggests 
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makes the Commission's findings unreasonable. The testimony cited, however, 
does not negate the evidence set forth above, nor is it sufficient to overwhelm the 
evidence supporting the Commission's decision so as to render its decision an 
abuse of discretion. 
It should be noted that Joseph takes great liberties with the statements he 
imputes to Kenneth Wallentine. The statements 1 through 4 set forth at page 21 of 
Joseph's Brief are extrapolated from Mr. Wallentine's testimony that was based 
only on hypothetical questions. In statement No. 3, for example, a review of the 
Record cited by Joseph reveals that no such quotation was made by Mr. 
Wallentine. In fact, Wallentine states that he would not feel comfortable 
commenting on that subject. Surely, an individual's response to hypothetical 
questions is not sufficient to support a determination that the Commission's 
findings based upon the substantial evidence presented above constitutes an abuse 
of discretion. 
Issue 2. 
Joseph has no evidence that the Commission did not take into account two 
previous shootings. The Commission, in fact, was presented with evidence of two 
other officer involved shootings. 
Sgt. Mark Askerlund testified that he investigated the two shootings 
identified as involving Officer 1 and Officer 2. He explained that in the incident 
involving Officer 1, the officer had witnessed the driver pushing an occupied car 
into traffic. Twice, the driver then rammed Officer 1 's police vehicle while he 
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was in it. Thenhe tried to run over the officer. (R. 053:236-240). Sgt. Askerlund 
also described the situation involving Officer 2. (R. 053:240-241)(Askerlund's 
cited testimony is attached as Respondents' Addendum 8). 
Chief Connole was also familiar with the two cases involving Officer 1 and 
Officer 2. He described why the incident involving Officer 1 was found to be in 
policy and was different than the incident involving Joseph. Primarily, that 
difference was that Officer 1 had seen a felony being committed. Joseph, on the 
other hand, had a speeder and a possible DUI driver. Also, the Chief noted that 
Officer 1 fired only two shots versus the eleven fired by Joseph. (R.054:317-319). 
With respect to the incident involving Officer 2, Chief Connole testified as 
to the differences between that incident and Joseph's incident. In the incident 
involving Officer 2, a felony arrest had been made and the felon had been 
handcuffed and arrested. The felon was placed in the police vehicle. Thereafter, 
the felon took control of the police vehicle. She drove the vehicle directly at 
Officer 2 and his partner. Again, the officer did not fire as many shots at the 
fleeing felon as Joseph did at Scott's vehicle. (R. 054:31-9-32l)(Connole's cited 
testimony is attached as Respondent's Addendum 10). The Commission was also 
presented with the file summaries of the shooting incidents of both Officers 1 and 
2. (Officer 1: R. 381-393; Officer 2: R. 394-400). 
Joseph has failed to make a showing of inconsistency. "Meaningful 
disparate treatment can only be found when similar factual circumstances led to a 
different result without explanation." Kelly v. Salt Lake City Civil Service 
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Commission, 2000 UT App. 235131 (emphasis added). Chief Connole and Sgt. 
Mark Askerlund both testified about and explained the differences between the 
incident involving Joseph and the incidents involving Officer 1 and Officer 2. 
Additionally, the Commission is free to weigh the evidence presented to it 
and draw its own conclusions. Bruner v. Carver, 920 P.2d 1153, 1198 (Utah 
1996). Trial courts are accorded great discretion in determining factual matters 
since they are in the best position to "access the credibility of witnesses and to 
derive a sense of the proceeding as a whole." Id. 
It is also possible that the Commission gave little weight to the testimony 
concerning the cases involving Officer 1 and Officer 2 since that testimony 
pertained to an element that Joseph had conceded. Generally, the Commission 
must make two inquiries when conducting appeals: "(1) do the facts support the 
charges made by the department head, and, if so (2) do the charges warrant the 
sanction imposed?" In re Discharge of Jones, 720 P.2d 1356, 1361 (Utah 1986). 
At the beginning of the evidentiary hearing, Joseph conceded the second inquiry, 
leaving the City only to offer proof as to the first inquiry Joseph's attorney stated 
to the Commission: 
To facilitate this hearing, we have agreed - Officer 
Joseph has agreed that he is not requiring the city to put on its 
evidence and put it to its test as to the proportionality of the 
penalty. We are focusing only on the finding whether he was 
in or out of policy for the shooting. If he is found in policy 
the penalty goes away anyway. 
If the commission finds and support the city that he 
was out of policy then he is willing to take his [whipping] and 
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take that as to having the city put on their evidence as to 
whether that was disproportionate or not. 
So there's only one issue because the other one was 
taken off the table. 
(R:053:4)(emphasis added)(the cited testimony is attached as Respondents' 
Addendum 18). Thus, because an analysis of evidence regarding the consistency 
of the sanction compared with previous sanctions imposed falls under the second 
inquiry, Kelly, 2000 UT App 235 f 21, the Commission was not obliged to 
consider the evidence of the other officer shootings since it would not be ruling on 
the second inquiry. 
Even though Joseph conceded the proportionality inquiry, Joseph 
nevertheless has failed to show that the incidents involving Officer 1 and Officer 2 
are sufficiently similar to Officer Joseph's incident that Chief Connole should 
have ruled that Joseph's shooting incident was in policy. 
Issue 3, 
The Commission did not err in preventing Chief Connole from answering 
questions concerning statements made during settlement negotiations. Moreover, 
Joseph has presented no evidence to support his statement that the Commission 
wrongfully excluded evidence of intent, bias, and motives directly relating to the 
credibility of other witnesses. 
Rule 408 of the Utah Rules of Evidence provides: 
Evidence of (1) furnishing or offering or promising to 
furnish, or (2) accepting or offering or promising to 
accept, a valuable consideration in compromising or 
attempting to compromise a claim which was disputed 
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as to either validity or amount, is not admissible to 
prove liability for or invalidity of the claim or its 
amount. Evidence of conduct or statements made in 
promising negotiations is likewise not admissible. 
At the evidentiary hearing, Joseph's attorney questioned Chief Connole: 
Q. (Mr. Reading) Chief Connole - I'm sorry, Chief, 
isn't it true that you at one time found Officer Joseph 
to be within policy as far as the shooting goes and out 
of policy as far as the stop and those issues? 
A. (Chief Connole) Well, again, there was some 
negotiations going on between his attorney and the 
City attorney. 
(R. 054:331). The City's attorney objected stating "this testimony concerns a 
matter that was strictly limited to a matter in settlement." (R. 054:331-332). 
Joseph's attorney did not argue against the City's objection but merely replied "I 
just asked the question." (R. 054:332). The Commission sustained the objection. 
(R. 054:332). (cited testimony is attached as Respondents' Addendum 15). In 
reviewing the admissibility of evidence, this Court gives deference to the trial 
courts "advantaged position and does not overturn the result unless it is clear the 
trial court erred." Davidson v. Prince, 813 P. 2d 1225,, 1-230 (Utah App. 1991). 
Joseph contends that evidence of alleged biases and retaliatory motives of 
Chief Connole, Chief Shelton, Sgt. Mendez, Sgt. Askerlund, Det. Sharman and 
Det. Snow are admissible under Rule 608 of the Utah Rules of Evidence. 
However, Joseph's counsel never attempted to introduce any evidence of such 
alleged biases or retaliatory motives. Joseph also contends that the Commission 
erred in excluding evidence of a "retaliatory discharge" (Brief of Petitioner at p. 
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25,26 and 27). This was not an issue before the Commission because, plainly, 
Joseph was not discharged. The issue on appeal to the Commission was Chief 
Connole's January 3, 2000 decision to reinstate him while ruling him out of 
policy. 
Joseph's counsel could have raised^the issues of intent, bias, or 
impeachment in an effort to convince the Commission to overrule the City's 
objection and to allow testimony concerning Connole's statements made during 
settlement negotiations to be admitted. Joseph's attorney never challenged the 
City's objection in any way. It has been recognized that any issue not preserved is 
ordinarily not appealable. State v. Olsen, 860 P.2d 332, 335 (Utah 1993). 
Without making a proper objection, a party "is precluded from presenting an issue 
for the first time on appeal unless the [party] on appeal, persuades us the trial court 
committed plain error or that there are other exceptional circumstances." State v. 
Sepulveda, 842 P.2d 913, 917-18 (Utah App. 1992). 
The Commission did not err in sustaining the City's objection on the 
grounds that evidence of conduct or statements made between Joseph's attorney 
and the City attorney and/or Connole during settlement negotiations was 
inadmissible. 
Issue 4. 
Joseph contends that the Commission erred in accepting hearsay and 
conflicting testimony. It is recognized however that the Commission is not bound 
by formal rules of evidence and procedure. Lucas, 949 P.2d at 756. Thus, the 
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Commission must "determine what evidence should, in fairness, be admitted." Id. 
quoting Tolman, 818 P.2d at 31. Again, Joseph never marshaled the evidence that 
supported the Commission's findings. Rather, he points to a scattered amount of 
testimony that he contends is inconsistent with other testimony, which he fails to 
bring forth. Much of the so-called evidence he attempts to present, however, is 
based on information that has been stricken by Order of this Court. (See e.g. Brief 
of Petitioner, p. 27 referring to Addendum C(4); p. 28, referring to Addendum H; 
p. 29, referring to Addendum C(5) and Addendum 1(2); p. 30, referring to 
Addendum 1(3), Addendum J(2) and Addendum K(l); p. 31 Addendum K(5); 
Addendum L(3), Addendum L(2) and Addendum L(5); p. 33 referring to 
Addendum D(2), Addendum L(l 1), Addendum L(12), Addendum L(13), 
Addendum Q and Addendum M(3); p. 36 Addendum 0(3), Addendum 0(4); p. 37 
Addendum 0(5)). Joseph should not be allowed to raise the specter of error by 
relying on arguments based upon information that has been stricken by this Court. 
To the extent that contradictory testimony was presented, "the fact finder is 
free to weigh conflicting evidence presented and to draw its own conclusions." 
Bruner v. Carver, 920 P.2d 1153, 1158 (Utah 1996). 
Issue 5. 
Oddly, Joseph claims that the Commission acted with prejudice by failing 
to enforce Joseph's subpoena for documents and a request for a crime scene video. 
The Commission favored Joseph by ruling, after the City objected to Joseph's 
subpoena, that the City would, in fact, be required to produce certain evidence 
concerning the shooting incidents involving Officer 1 and Officer 2. With respect 
to a crime scene video, the Commission was never asked to rule on that matter. 
Moreover, in Petitioner's Brief, he admits that he and his experts already had the 
crime scene video (Brief of Petitioner p. 36: "David Lord interpreted the evidence 
using the City's crime scene video." "David Lord viewed the crime scene video 
taken by Det. Snow."). Therefore, if Joseph believed the crime scene video would 
have made a difference, he could have produced it and attempted to use it in any 
manner he deemed warranted. He failed to do so and cannot now claim that had it 
been produced there would have been a different outcome to the hearing. 
Issue 6. 
The Commission did not err in allowing statements made by witness Bell to 
be introduced through the transcript of his statement and examination of Det. 
Steven Wooldridge, the detective who took the statement. As for the letter by 
Richard Shepherd, it is disingenuous for Joseph to argue that the Commission 
committed error in allowing that statement when, in fact, Joseph's attorney 
objected to introduction of that letter by the City and the.Commission sustained 
the objection. Based upon the Court's ruling, the City had to withdraw that letter. 
At the evidentiary hearing, the transcript of witness Darin Bell was 
introduced and admitted into evidence. Joseph's attorney made no objection. 
(R. 053:33; Respondents' Addendum 6). Det. Steven Wooldridge, the detective 
who interviewed witness Bell was cross examined by Joseph's attorney. 
(R. 053:37-39; Respondents' Addendum 6). 
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The testimony of Darin Bell was not the only testimony that was presented 
by way of transcript. As part of Joseph's case, he presented the testimony of 
Westley Scott through a transcribed interview taken at St. Mark's Hospital (R. 
343-355), a transcribed interview of Scott taken at the Salt Lake County jail (R. 
356-380), and through the preliminary hearing transcript in the criminal matter 
brought against Joseph (R. 242-342). 
Joseph cannot have it both ways. He cannot use transcripts of unavailable 
witnesses to serve his purpose yet complain, after the fact, that the City used the 
transcript of witness Bell's statement. It is well recognized that "failure to object 
constitutes waiver of the objection and, consequently, any issue not preserved is 
ordinarily not appealable." State v. Olsen, 860 P.2d 332, 335 (Utah 1993). See 
also, Whitear v. Labor Commission, 973 P.2d 982, 985 (Utah App. 1998) (it is 
well settled that issues not raised before the Commission are waived on appeal). 
Joseph's attorney had no objection to the introduction of Mr. Bell's testimony 
through the transcript and the examination of Det. Wooldridge. As such, Joseph 
has waived the objection he now raises and has not preserved the issue for appeal 
to this Court. 
With respect to the letter from Richard Shepherd to Chief Connole, the City 
did try to introduce that letter into evidence. Joseph's attorney objected to the 
letter on the grounds that it lacked foundation. (R. 054:321). The Commission 
sustained Joseph's objection and did not allow the letter to be admitted or 
submitted into evidence. (R. 054:329). The letter, which the City had designated 
as Exhibit 15, was withdrawn and removed from the exhibit binders prior to the 
conclusion of the evidentiary hearing. (R. 054:555). Therefore, Joseph's 
contention that the Commission's neutrality was impaired by this letter resulting in 
prejudice to Joseph is groundless. (The above cited testimony is attached as 
Respondents' Addendum 16). 
Issue 7. 
The Commission did not err in not allowing Joseph's expert, David Lord, to 
use two diagrams. During Lord's testimony, he attempted to introduce two 
exhibits that were pictures of the suspension system of a Ford Escort. Those 
exhibits, marked R.38 and 39 were objected to by the City. The City asserted that 
the diagrams had never been given to the City's counsel until after the hearing 
began. The City claimed unfair surprise and objected to their admission into 
evidence. (R. 054:480-483). Although the Commission did not allow the two 
diagrams to be admitted into evidence, it did allow Lord to testify concerning the 
suspension and braking systems. This resolution was satisfactory to Joseph's 
attorney who said, "The Commissioner has ruled. As long as the testimony stands, 
we're fine." (R. 054:483)(the above cited testimony is attached as Respondents' 
Addendum 17). 
Therefore, Lord was able to testify concerning the braking system. Joseph, 
therefore, suffered no prejudice. In fact, his attorney was satisfied with the 
Commissioner's decision to exclude the two illustrative exhibits and allow Lord to 
testify about them. Joseph's contention that the Commission abused its discretion 
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in excluding the two illustrative exhibits, therefore unfairly prejudicing his defense 
fails. 
Issue 8. 
The Commission did not modify the Chiefs decision by concluding that 
Joseph engaged in unprofessional conduct that put himself in a position of danger. 
There was substantial evidence to support this conclusion. Several 
witnesses testified as to the many ways that Joseph put himself in a position of 
danger. See, Argument II, supra. 
Issue 9. 
The Commission did not violate its rules. It placed the burden of proof and 
proceeding upon the City. Although difficult to understand, it appears that Issue 9 
is a patchwork quilt of snippets or arguments made in Joseph's other nine issues. 
There is no evidence that the Commission violated any rules. Joseph's claim that 
the City failed to meet its burden of proof by failing to produce any witnesses or 
evidence is clearly refuted by the record in this case. The City presented eight 
witnesses and 15 exhibits to support its case and to cany its burden of proof. 
Through those witnesses and exhibits, the City met its burden of proof as to the 
only inquiry before the Commission: "Do the facts support the charges made by 
the Chief?" Kelly v. Salt Lake City Civil Service Commission, 2000 UT App 235 
f 16. Based upon substantial evidence presented by the City, the answer to that 
inquiry is "Yes." 
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Issue 10. 
The Commission did not err in not ruling that the punishment of a twenty 
day suspension was inconsistent and disproportionate to the offense. Joseph 
stipulated that he would not require the City to put forth evidence concerning the 
proportionality of the penalty. He stipulated that he would focus only on the 
determination of whether he was in or out of policy. Therefore, there was only 
one issue before the Commission, i.e. "do the facts support the charges made by 
the department head." Joseph took the second inquiry dealing with the 
proportionality of the sanction "off the table." (R. 053: 4; Respondents' 
Addendum 18). 
Joseph cannot appeal an issue that he conceded at the beginning of the 
Commission's evidentiary hearing. Because of the representation made by 
Joseph's attorney, the City did not address the second inquiry. Joseph's 
concession was not a surprise to the City. Prior to the beginning of the hearing, 
the parties had memorialized Joseph's position in writing. The City's attorney 
acknowledged that following Joseph's withdrawal of th& second inquiry: 
(Ms. Stonebrook) I appreciate Mr. Reading's 
representation. We did memorialize that conversation in 
writing, and we only then, based on their agreement, have to 
meet our burden under the first prong: Do the facts support 
the charges made by the department..." 
(R. 053:5; Respondents' Addendum 18). 
It is disingenuous for Joseph to claim that the Commission committed error 
or abused its discretion by accepting Joseph's concession of the second inquiry 
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and proceeding to adjudicate the matter, looking only as to whether the facts 
supported the charges made by Chief Connole. The Commission and the City 
took Joseph at his word. This Court must now hold him to the representation he 
made at the beginning of the hearing and decline to find that the Commission erred 
or abused its discretion by relying on Joseph's concession. 
CONCLUSION 
Joseph failed to marshal any of the evidence that supports the findings he 
now contests. If he had done so, he would not have been able to "ferret out a fatal 
flaw" in that evidence. Moon, 973 P.2d at 437. There was, however, substantial 
evidence presented by the City from which the Commission could conclude that 
there were indeed sufficient facts to support Chief Connole's decision that Joseph 
violated the deadly force policy and the policy that prohibits shooting at or from a 
moving vehicle. 
This Court has stated that an "abuse of discretion" is an "erroneous 
conclusion and judgment - one that is clearly against the logic and the effect of 
such facts as are presented in support of the application, or against the reasonable 
and probable deductions to be drawn from the facts disclosed upon the hearing." 
Tolman v. Salt Lake County Attorney, 818 P.2d 23, 26 (Utah App. 1991). Here, 
an application of the substantial evidence to the ultimate decision will certainly 
show that the Commission did not abuse its discretion in ruling to uphold the 
Chiefs decision that Joseph violated police policies. 
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Based upon the foregoing, the City respectfully requests this Court to deny 
Joseph's appeal, and the relief he seeks therein, and affirm the decision of the 
Commission. 
•a, Dated this (p day of November, 2001. 
LTHA S. STONEBROOK 
Assistant City Attorney 
Attorney for Respondents 
38 
CERTIFICATE OF MAILING 
I hereby certify that on the ^? day of November, 2001,1 mailed two 
true and correct copies of the foregoing Brief of Respondents, first class postage 
prepaid, to: 
Robert Joseph 
1156 East Lost Eden Drive 
Sandy, Utah 84094 
Petitioner, Pro Se 
Addendum 1 
STEVEN W. ALLRED, #0060 
Chief Deputy City Attorney 
MARTHA S. STONEBROOK, #5149 
Assistant City Attorney 
Attorneys for Respondents 
451 South State, Suite 505 
Salt Lake City, UT 84111 
Telephone: (801) 535-7788 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
ROBERT L. JOSEPH, ; 
Petitioner, ] 
vs. ] 
SALT LAKE CITY CIVIL SERVICE ] 
COMMISSION, and SALT LAKE ; 
CITY CORPORATION, POLICE ; 
DEPARTMENT, ] 
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) MOTION FOR ENLARGEMENT 
) OF TIME TO FILE 
) RESPONDENTS' BRIEF 
) Appeal No. 20001111-CA 
) Priority No. 14 
Respondents Salt Lake City Civil Service Commission and Salt Lake City 
Corporation hereby move this court, pursuant to Rule 22(b) of the Utah Rules of 
Appellate Procedure, for an order granting respondents an enlargement of time to 
file respondents' brief until 30 days after this court rules on respondents' Motion 
to Strike Portions of Petitioner's Addendum. 
In support of this motion and pursuant to Rule 22 (b)(4) of the Utah Rules 
of Appellate Procedure, respondents state: 
Good cause exists for granting the motion for enlargement of time, to wit: 
1. Respondents have filed a Motion to Strike Portions of 
Petitioner's Addendum That Are Not Part of the 
Record. Because so much of petitioner's brief is based 
upon and supported by extraneous material that is 
outside the record, respondents are unable to 
adequately file a responsive brief until such time as 
this court rules on respondents' Motion to Strike 
Portions of the Addendum; 
2. The undersigned counsel for respondents, Martha S. 
Stonebrook, will be out of town from July 18 through 
July 29, 2001 and will be unable to work on 
respondents' brief during that time; 
3. During the 11 work days the undersigned counsel will 
be working prior to leaving town, she has two hearings 
that have been scheduled prior to receiving petitioner's 
brief, as well as numerous other legal matters to attend 
to. These other commitments limit the undersigned 
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counsel's opportunity and ability to devote the time 
necessary to properly respond to the issues and 
arguments presented in petitioner's brief; 
4. It will present a significant hardship for the 
undersigned counsel to complete and file the 
respondents brief prior to July 18, 2001 and could 
result in prejudice to the respondents; 
5. Petitioner's initial brief was due on May 29, 2001 but 
he moved for and was granted a 30-day extension of 
time until June 28, 2001 in which to file his brief. 
Respondents have not previously been granted an enlargement of 
time in this matter. 
Respondents were served with petitioner's brief on July 2, 2001. 
Therefore, without an enlargement of time, respondents' brief is due on 
August 1, 2001. Because of the reasons set forth above, counsel for 
respondents will be unavailable to work on preparing respondents' brief for 
most of that period of time. Additionally, it will be necessary for the court 
to rule on respondents' Motion to Strike Portions of Petitioner's Addendum 
before respondents are able to adequately respond to petitioner's brief, 
which is largely based on material that is not part of the record. 
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Respondents request that this court grant an enlargement of 
time to file respondents' brief until 30 days after this court rules on 
respondents' Motion to Strike Portions of Petitioner's Addendum. 
Dated this*? day of July, 2001. 
la S. Stonebrook 
Assistant City Attorney 
Attorney for Respondents 
CERTIFICATE OF MAILING 
The undersigned hereby certifies that on the c y ^ day of July, 2001, she 
caused a true and correct copy of the foregoing Motion for Enlargement of Time 
To File Respondents' Brief to be mailed, first class postage prepaid, to: 
Robert L. Joseph 
1156 East Lost Eden Drive 
Sandy, Utah 84094 
Petitioner/Attorney Pro Se 
CjVi^ CXN^a& 
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STEVEN W. ALLRED, #0060 
Chief Deputy City Attorney 
MARTHA S. STONEBROOK, #5149 
Assistant City Attorney 
Attorneys for Respondents 
451 South State, Suite 505 
Salt Lake City, UT 84111 
Telephone: (801) 535-7788 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
ROBERT L. JOSEPH, ; 
Petitioner, ] 
vs. ] 
SALT LAKE CITY CIVIL SERVICE ; 
COMMISSION, and SALT LAKE ; 
CITY CORPORATION, POLICE ; 
DEPARTMENT, ] 
Respondents. ] 
) MEMORANDUM IN SUPPORT OF 
) MOTION TO 
) STRIKE PORTIONS OF 
) PETITIONER'S ADDENDUM 
) THAT ARE NOT PART OF 
) RECORD 
) Appeal No. 20001111-CA 
) Priority No. 14 
Respondents Salt Lake City Civil Service Commission and Salt Lake City 
Corporation hereby file this memorandum in support of their Motion to Strike 
Portions of Petitioner's Addendum. Respondents' motion should be granted 
because the portions of the addendum identified below are not contained in the 
record on appeal and are improperly before this court. 
ARGUMENT 
It is well recognized that an appellate court's review is "limited to the 
evidence contained in the record on appeal." State v. Pliego, 1999UT 8, f 7, 974 
P. 2d 279, (holding that an appellant's addendum may not consist of evidence that 
is outside the record on appeal). See, also, Kelly v. Salt Lake City Civil Service 
Com'n, 2000 UT App 235, f 15,8 P. 3d 1048, (the court's review is limited to the 
record of the commission). 
In this matter, the Civil Service Commission transmitted the record to the 
appellate court and certified it as being complete. The documents, transcript and 
exhibits that were transmitted constitute the record on appeal. In support of his 
appellate arguments, Petitioner has included a great deal of extraneous 
documentation in his addendum. The extraneous material is not part of the record 
and was not before the Civil Service Commission when it issued its order 
upholding the decision of the Police Chief. As such, the information in the 
addendum that is outside the record should be stricken and not considered for 
purposes of this appeal. See, e.g. State v. Pliego, 1999 UT 8, f 7, 974 P. 2d 279 
(striking extraneous evidence in addendum). 
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SPECIFIC PORTIONS OF ADDENDUM THAT ARE 
NOT PART OF THE RECORD ON APPEAL 
Respondents request that this court strike the following specific portions of 
petitioner's addendum because those portions contain material that is not part of 
the record: 
Addendum C: 
Salt Lake City Police Department Policy 3-01-07.01 Conduct Unbecoming 
Salt Lake City Police Department Policy 3-11-02,00 Disciplinary Action 
Salt Lake City Police Department Policy 4-08-20-06(c)(l) Vehicle 
Intervention 
Addendum D: 
Defendant's Motion to Reconsider Motion to Dismiss (Case No. 
991200423) (numbered in upper right corner "001") 
State's Response to Defendant's Motion to Reconsider (Case No. 
991200423)(numbered in upper right comer "001") 
Order of Dismissal (Case No. 991200423)(numbered in upper right comer 
"001") 
Memorandum from Emie W. Jones to David E. Yocom dated November 
18, 1999 (numbered in upper right comer "002") 
Deseret News Article "Cleared Officer Blasts Department" (numbered in 
upper right comer "003) 
Salt Lake Tribune Article "Officer Cleared in Shooting Case" (numbered in 
upper right corner "003") 
Letter from Kevin Nitzel to Robert Joseph dated November 1, 2000 
(numbered in upper right corner "004") 
Addendum E: 
Picture of car (numbered in upper right corner "002") 
Salt Lake County Sheriffs Office report (numbered in upper right corner 
"007") 
Addendum G: 
Memo dated May 21, 1999 from Scott Folsom to Robert Joseph (numbered 
in upper right comer "002) 
Letter dated 21 December 1999 from Lyn Creswell to Todd Shaunessy 
(numbered in upper right comer "003") 
Letter dated January 3, 2000 to Robert Joseph identified as "DRAFT -
DRAFT - DRAFT (For settlement discussions only - inadmissible for any 
reason/Rule 408)" (numbered in upper right comer "003") 
Salt Lake Tribune Article dated January 11, 2000 (numbered in upper right 
comer "005") 
Letter dated August 18,2000 from Robert Joseph to Utah Attorney General 
Jan Graham (numbered in upper right comer "006") 
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Letter dated September 26, 2000 from Ronald Miller to Robert Joseph 
(numbered in upper right corner "006") 
Letter dated April 3, 2001 from Kirk Torgensen to Robert Joseph 
(numbered in upper right corner "006") 
Letter dated September 19, 2000 from Carlie Christensen to Robert Joseph 
(numbered in upper right corner "006") 
Letter dated November 7, 2000 from Kimberly Mertz to Robert Joseph 
(numbered in upper right corner "006") 
Addendum H: 
Photo of police car (numbered in upper right corner "002") 
Addendum I: 
Probable Cause Statement (numbered in upper right corner "002") 
Salt Lake County District Attorney Fact Sheet (numbered in upper right 
corner "002") 
Columbia St. Mark's Lab Specimen Internal Inquiry (numbered in upper 
right comer "002") 
Handwritten notes "P.C. Statement" (numbered in upper right comer 
"003") 
Addendum J: 
DeseretNews article dated January 3, 2001 (numbered in upper right comer 
"002") 
Deseret News Article dated January 30, 2001 (numbered in upper right 
comer "002") 
Addendum K: 
Colored photos (numbered in upper right comer "001") 
Salt Lake Tribune Article dated March 27, 1999 (numbered in upper right 
comer "004") 
Salt Lake City Police Department Watch Command Log (numbered in 
upper right comer "004") 
Salt Lake City Police Department Information Release dated April 19, 1999 
(numbered in upper corner "004") 
Salt Lake Tribune Article dated April 20, 1999 (numbered in upper right 
comer "004") 
Deseret News Article dated March 26, 1999 (numbered in upper right 
comer "004") 
Memo from Rob Joseph to Capt. Folsom dated January 6, 2000 (numbered 
in upper right comer "005") 
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Salt Lake Police Department General Offense Hardcopy (numbered in 
upper right corner "006") 
Addendum L: 
Transcript of video (numbered in upper right comer "002") 
Overhead of Shot Trajectories (numbered in upper right comer "003") 
Shot Trajectories (numbered in upper right comer "003") 
Handwritten notes (numbered in upper right comer "005") 
State of Utah Crime Laboratory Criminalistic Analysis Report (3 pages) 
(numbered in upper right comer "011") 
Pictures of Robert Joseph on ground (numbered in upper right comer 
"012") 
Pictures of car (3) and Robert Joseph (1) (numbered in upper right comer 
"013") 
Addendum M: 
Photographs (numbered in upper right comer "003") 
Addendum O: 
Letter from Ernie Jones to Loni DeLand dated June 18, 1999 (numbered in 
upper right comer "003") 
Letter from Martha S. Stonebrook to Lisa Jones dated February 16, 2000 
(numbered in upper right comer "004") 
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2 page fax sent from Salt Lake City Police Department to City Treasurer's 
Office (numbered in upper comer "005") 
Letter from Loni DeLand to Ernie Jones dated October 22, 1999 (numbered 
in upper right corner "005") 
Addendum Q: 
Bullet Strikes drawing (numbered in upper right comer "001") 
Bullet Strikes drawing (numbered in upper right comer "002") 
Photograph of clutch pedal (numbered in upper right comer "002) 
Addendum R: 
Letter from Richard S. Shepherd to Chief Arthur Connole dated January 18, 
2000 (numbered in upper right comer "001") 
Salt Lake District Attorney's Office Criminal Investigations Division 
Closure Report (numbered in upper right comer "002") 
Addendum S: 
1994 Suspension drawings (3) (numbered in upper right comer "002") 
Stationary drawing (numbered in upper right comer "003") 
Reverse Braking drawing (numbered in upper right corner "004") 
Photograph (numbered in upper right comer "004") 
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Addendum T: 
Complaint and Jury Demand in Scott v. Salt Lake City Corp., et al., Civil 
No. 2:00CV-0067ST (numbered in upper right corner "002") 
Salt Lake City's Answer in Scott v. Salt Lake City Corp., et al., Civil No. 
2:00CV-0067ST (numbered in upper right corner "002") 
Letter from Steven Allred to Loni DeLand dated January 25, 2000 
(numbered in upper right comer "002") 
CONCLUSION 
The information set forth above is not part of the record on appeal. None of 
the above information was considered by the Civil Service Commission in making 
its Findings of Fact, Conclusions and Order (R. 435). An addendum must not 
consist of evidence that is outside the record on appeal. Therefore, the petitioner 
has improperly included the above information in his addendum. As such, this 
court should strike the above information as extraneous evidence that should not 
be considered for purposes of this appeal. See, State v. Pliego, 1999 UT 8,17, 
974 P. 2d 279. 
Respondents respectfully request that this court grant their motion to strike 
the portions of petitioner's addendum identified above. 
o 
£ Dated this / day of July, 2001. 
Martha S. 
Assistant City Attorney 
Attorney for Respondents 
CERTIFICATE OF MAILING 
The undersigned hereby certifies that on the ^ ^ K day of July, 2001, she 
caused a true and correct copy of the foregoing Memorandum in Support of 
Motion to Strike Portions of Petitioner's Addendum That Are Not Part of Record 
to be mailed, first class postage prepaid, to: 
Robert L. Joseph 
1156 East Lost Eden Drive 
Sandy, Utah 84094 
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Utah Court of Appeals 
AUG I h 2001 
-PauteteStagg 
Clerfr of the Court 
ORDER 
Case No. 20001111-CA 
© E 0 W 
AUG I 6 2001 U 
CITY ATTORNEY'S OFFICE 
This case is before the court on a Motion to Strike 
Portions of Petitioner's Addendum That Are Not Part of Record. 
Respondents contend that portions of the addendum to 
petitioner's brief contain materials that are not a part of the 
record certified to this court and were not considered by the 
Commission in its decision. 
Petitioner does not dispute that the materials identified 
by respondents were not a part of the record before the 
Commission, but contends that the materials may be considered 
for the first time by this court. Petitioner's contention is 
without merit. It is well-settled that this court's review is 
limited to the evidence actually presented to the commission. 
See, e.g., Kelly v. Salt Lake City Civil Service Com'n, 2000 UT 
App 235, ^15, 8 P.3d 1048; see also Utah Code § 10-3-1012.5 
(1999) (limiting judicial review to the record of the 
commission). Based upon the foregoing, 
IT IS HEREBY ORDERED that the motion to strike is granted 
in its entirety, and those portions of the addendum 
specifically enumerated on pages three through, and including, 
nine of the Memorandum in Support of Motion to Strike Portions 
of Petitioner's Addendum That Are Not Part of Record are 
sticken. 
DATED this 
FOR THE COURT: 
it day of August, 2001. 
Russell W. Bench, Judge 
CERTIFICATE OF MAILING 
I hereby certify that on August 14, 2001, a true and correct copy 
of the foregoing ORDER was deposited in the United States mail to 
the parties listed below: 
ROBERT L. JOSEPH 
1156 E LOST EDEN DR 
SANDY UT 84094 
MARTHA S. STONEBROOK 
SALT LAKE CITY LAW DEPARTMENT 
451 S STATE ST STE 505A 
SALT LAKE CITY UT 84111 
SALT LAKE CITY POLICE DPT. 
CHIEF CHARLES "RICK" DINSE 
315 E 200 S 8TH FLOOR ADMIN 
SALT LAKE CITY UT 84111 
Dated,this August 14, 2001, 
Deputy Clerk 
Case No. 20001111-CA 
Addendum 3 
ISSUED 
Salt Lake Civil Service Commission 
flft,<!6 2000 
IN THE CIVIL SERVICE COMMISSION IN AND FOR 
SALT LAKE CITY, UTAH 
Robert L. Joseph, 
Petitioner, 
v. 
Salt Lake City Corporation, 
Respondent 
On April 11, 2000 and May 8, 2000, this matter came before the Civil Service 
Commission. Petitioner Robert Joseph ("Joseph") was present and represented by his 
counsel, J. Bruce Reading. Salt Lake City Corporation was represented by its counsel, 
Assistant City Attorney Martha S. Stonebrook. 
FINDINGS OF FACT 
1. The incident which gave rise to the disciplinary action taken against 
Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 1:00 a.m. 
2. The location of the incident was approximately 2300 South 700 East in 
Salt Lake City, Utah. 
3. Joseph was off-duty on that date, working a part-time job. 
4. Joseph was wearing his police uniform and was driving a police vehicle. 
5. Joseph was called away from his part-time job to meet his wife at 9 
South and 7th East. 
* Findings of Fact, Conclusions, and 
* ORDER 
6. A car driven by Westley Scott ("Scott") passed Joseph going at a high rate 
of speed. 
7. Joseph's wife asked him several times if he was going to follow the car. 
8. Initially Joseph declined to follow Scott's car. 
9. Eventually, Joseph decided to follow Scott's vehicle. 
10. Joseph caught up with Scott's vehicle near 2100 South. 
11. Joseph turned on overhead lights at approximately 2200 South. 
12. Scott pulled his vehicle to the side of the road but continued to creep 
forward. 
13. Joseph pulled his vehicle in front of Scott's car at an angle. 
14. Joseph did not call dispatch when he initiated the traffic stop. 
15. When both cars were stopped, Joseph saw Scott waiving his arms around. 
16. Joseph exited his vehicle and drew his gun. 
17. Joseph approached Scott's car on the driver's side. 
18. Joseph was telling Scott to roll down the window and, when Scott did not 
respond, Joseph opened the driver's side door. 
19. Scott put the car into reverse and began backing up. 
20. Joseph pulled himself up on the running board of Scott's vehicle. 
21. Scott stopped the car suddenly, causing Joseph to fall from the vehicle. 
Scott then accelerated and fled from the scene. 
22. During the incident, Joseph fired eleven rounds, two of which hit Scott 
(one in the cheek and one in the foot). 
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23. Joseph fired at least two shots at Scott's vehicle as the vehicle was moving 
away from him. 
24. One eyewitness, John Childress, heard a car accelerating and then heard 
several shots. 
25. Another eyewitness, Darin Bellr looked out his window and saw Joseph 
standing in a shooting stance, heard some shots but saw no vehicle. 
26. Joseph shot at Scott's vehicle despite the fact that his vision was blurred 
and he was unsure of his target. 
27. Scott drove to the home of his girlfriend where he was arrested and taken 
to St. Marks Hospital. 
28. After Scott had left the scene, Joseph called dispatch. 
29. Scott's vehicle was impounded on March 26,1999 and taken to the City 
impound lot. 
30. On March 31, 1999, the car driven by Scott on the night of the incident 
was released to the owner of the vehicle, who was not involved in the incident. 
31. Scott was arrested on March 26,1999 and booked into the Salt Lake 
County Jail on charges of aggravated assault on a police officer and felony traffic fleeing. 
32. Joseph was placed on administrative leave on March 26, 1999. 
33. On March 29, 1999, Joseph was suspended pending the investigation of 
the incident. 
34. Both Internal Affairs and the Homicide Unit of the Salt Lake City Police 
Department investigated the March 26, 1999 incident. 
^ A*xn 
35. The Salt Lake County District Attorney's Office filed an Information in 
the Third District Court on April 19, 1999 charging Joseph with aggravated assault on 
Scott, a second degree felony 
36. A Warrant for Joseph's arrest was issued on April 19, 1999 and Joseph 
was arrested and booked into the Salt Lake County Jail. 
37. On July 16, 1999, then Chief Ruben Ortega terminated Joseph's 
employment with Salt Lake City Corporation, finding that Joseph had used deadly force 
after any potential threat to him had passed and had violated the policy against firing at or 
from a moving vehicle. 
38. On November 23, 1999, the criminal charge against Joseph was 
dismissed. 
39. On January 3, 2000, Acting Chief of Police A.M. Connole reviewed 
Joseph's termination and amended the decision, finding Joseph's use of deadly force was 
not in policy and imposed a twenty day suspension. 
40. Joseph was reinstated effective on January 3, 2000 and received his back 
pay from July 16, 1999 to January 3, 2000, less the twenty days. 
41. Joseph stipulated that the 20 day suspension was not disproportionate to 
the charge that he violated police policies and only contested Chief Connole's finding 
that Joseph's actions were in violation of police policies. 
CONCLUSIONS 
1. Joseph engaged in unprofessional conduct that put himself in a position of 
danger. 
2. Joseph used deadly force after all threat to him had passed. 
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3. Joseph shot at Scott's vehicle as it was moving away from him. 
4. Joseph violated Police Policy 3-06-02.00 (Deadly Force). 
5. Joseph violated Police Policy 3-06-05.02 (Firing at or from a Moving 
Vehicle). 
ORDER 
After hearing all of the evidence presented by both sides, and for good cause 
shown, it is the unanimous decision of the Civil Service Commission to uphold the 
finding by Chief A.M. Connole that Joseph's actions violated police policies. Because 
Joseph stipulated that the 20 day suspension was not disproportionate if he was found to 
be out of policy, the imposition of that discipline is also upheld. 
Therefore, it is hereby ordered that the finding that Joseph violated policies 3-06-
02.00 and 3-06-05.02 is sustained. 
DATED THIS /jtL DAY OF DECEMBER, 2000.l 
BY THE COMMISSION: 
The Commission initially signed its Findings of Fact, Conclusions and Order in this 
matter on July 19, 2000. Based upon a Memorandum Decision filed by the Utah Court 
of Appeals on November 16, 2000, in the matter of Joseph v. Salt Lake City Civil Service 
Commission, et a l 2000 UT APP 327, the Commission hereby reissues its Findings of 
Fact, Conclusions and Order without change, other than the date of the signing, the 
addition of the date stamp on the front page, and the addition of the mailing certificate. 
S AS* f\ 
CERTIFICATE OF MAILING 
The undersigned secretary of the Civil Service Commission hereby certifies that 
on the of December, 2000, she mailed a true and correct copy of the above 
Findings of Fact, Conclusions and Order by certified mail, all postage prepaid, to: 
Robert Joseph 
1156 Lost Eden Drive 
Sandy, Utah 84094 
and further states that she certified the Findings of Fact, Conclusions and Order to the 
appropriate head of the Police Department by mailing a true and correct copy of the same 
by certified mail, all postage prepaid, to: 
Assistant Chief A. M. Connole 
Salt Lake City Police Department Administration 
315 East 200 South, 8th floor 
Salt Lake City, Utah 84111 
Celina Mendez-Castillo 
Secretary for the Civil Service Commission 
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Addendum 4 
IN THE CIVIL SERVICE COMMISSION IN AND FOR 
SALT LAKE CITY, UTAH 
Robert L. Joseph, 
Petitioner, 
v. 
Salt Lake City Corporation, 
Respondent 
STATEMENT OF UNDISPUTED FACTS 
The parties, by and through their representative counsel, hereby agree and 
stipulate that the following facts are undisputed: 
1. The incident which gave rise to the disciplinary action taken against 
Officer Robert Joseph ("Joseph") occurred on March 26,1999 at approximately 1:00 a.m. 
2. The location of the incident was approximately 2300 South 700 East in 
Salt Lake City, Utah. 
3. Joseph was off-duty on that date, working a part-time job. 
4. Joseph was wearing his police uniform and was driving a police vehicle. 
5. Joseph was called away from his part-time job to meet his wjfe at 9th 
South and 7th East. 
6. A car driven by Westley Scott ("Scott") passed Joseph going at a high rate 
of speed. 
7. Joseph's wife asked him several times if he was going to follow the car. 




8. Initially Joseph declined to follow Scott's car. 
9. Eventually, Joseph decided to follow Scott's vehicle. 
10. Joseph caught up with Scott5 s vehicle near 2100 South. 
11. Joseph turned on overhead lights at approximately 2200 South. 
12. Scott pulled his vehicle to the side of the road but continued to creep 
forward. 
13. Joseph pulled his vehicle in front of Scott's car at an angle. 
14. Joseph did not call dispatch when he initiated the traffic stop. 
15. When both cars were stopped, Joseph saw Scott waiving his arms around. 
16. Joseph exited his vehicle and drew his gun. 
17. Joseph approached Scott's car on the driver's side. 
18. Joseph was telling Scott to roll down the window and, when Scott did not 
respond, Joseph opened the driver's side door. 
19. Scott put the car into reverse and began backing up. 
20. Joseph pulled himself up on the running board of Scott's vehicle. 
21. Scott stopped the car suddenly, causing Joseph to fall from the vehicle. 
Scott then accelerated and fled from the scene. 
22. During the incident, Joseph fired eleven rounds, two of which hit Scott 
(one in the cheek and one in the foot). 
23. Scott drove to the home of his girlfriend where he was arrested and taken 
to St. Marks Hospital. 
24. After Scott had left the scene, Joseph called dispatch. 
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25. Scott's vehicle was impounded on March 26,1999 and taken to the City 
impound lot 
26. On March 31,1999, the car driven by Scott on the night of the incident 
was released to the owner of the vehicle, who was not involved in the incident. 
27. Scott was arrested on March 26,1999 and booked into the Salt Lake 
County Jail on charges of aggravated assault on a police officer and felony traffic fleeing. 
28. Joseph was placed on administrative leave on March 26,1999. 
29. On March 29,1999, Joseph was suspended pending the investigation of 
the incident. 
30. Both Internal Affairs and the Homicide Unit of the Salt Lake City Police 
Department investigated the March 26,1999 incident. 
31. The Salt Lake County District Attorney's Office filed an Information in 
the Third District Court on April 19,1999 charging Joseph with aggravated assault on 
Scott, a second degree felony 
32. A Warrant for Joseph's arrest was issued on April 19,1999 and Joseph 
was arrested and booked into the Salt Lake County Jail. 
33. On July 16,1999, then Chief Ruben Ortega terminated Joseph's 
employment with Salt Lake City Corporation, finding that Joseph had used deadly force 
after any potential threat to him had passed and had violated the policy against firing at or 
from a moving vehicle. 




35. On January 3,2000, Acting Chief of Police A.M. Connole reviewed 
Joseph's termination and amended the decision, finding Joseph's use of deadly force was 
not in policy and imposed a twenty day suspension. 
36. Joseph was reinstated effective on January 3,2000 and received his back 
pay from July 16,1999 to January 3,2000, less the twenty days. 
DATED THIS / / DAY OF APRIL, 2000: 
Martha S. Stonebrook 
Assistant City Attorney 
Attorney for Salt Lake City Corp. 
223 
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Q. Do you recognize what's been marked as 
Exhibit Number 5? 
A . Yes , I do. 
Q. What is that? 
A. This is the taped transcript concerning 
the civilian witness John Wendall Childress. 
MS. STONEBROOK: Commissioners, do I now 
move to have that admitted? 
CHAIRMAN ROBERTSON: Sure. 
MS. STONEBROOK: I would move that we 
admit Exhibit 5. 
MR. READING: No objection. 
CHAIRMAN ROBERTSON: Okay. 
Q. (By Ms. Stonebrook) On the first page of 
Exhibit 5 is a copy of a picture. Do you 
recognize that at all? 
A. That is a photograph of this particular 
civilian witness. 
Q. Mr. Childress? 
A. Yes. 
Q. Do you reeall his account of the incident 
that you can tell us what he told you in his 
interview? 
A. Yes, I do . 
Q. What had he -- was he an eyewitness then 
to the incident with Mr. Joseph? 
A. He didn't see the entire incident, is 
probably the best way to describe it. He pretty 
much saw the aftermath and heard the gun blasts 
and acceleration of the car but he did not 
actually visually v-iew that at the time. 
Q. What do you recall that he told you about 
the incident? 
A. He advised me that he had just gotten off 
work, a six hour shift, how he came home from work 
and what his personal vehicle was; he was planning 
on cooking himself a meal and about the time he 
was walking out his residence door, he heard gun 
blasts being one pop and then several more pops, a 
total of maybe eight to ten. We covered what the 
possible vehicle was -- and he thought it was an 
Escort or Probe. 
He didn't want to speculate on the color 
because he felt that his vehicle is white but 
under lighting conditions sometimes looks yellow 
so he didn't want to speculate as to what color it 
was, the vehicle that did take off. 
He mentioned that to the best of his 
recollection, he heard in a close proximity of 
time the acceleration of the vehicle and then the 
21 
gun blast reports. He did not hear any verbal 
commands because of the distance, is how he 
reported it to me. He felt that the distance was 
roughly about 20 to 30 yards, and he was probably 
out of any type of voice range to hear what the 
officer or what the suspect or subject was saying. 
He noticed the vehicle, the vehicle being 
probably .an Escort or Probe leaving, I believe 
southbound on 700 East, he thought it was like a 
four taillight type vehicle from the rear, did not 
get a license plate. 
Due to the distance, his concerns were for 
Officer Joseph, which he observed seated in the 
police car with the lights, emergency red and blue 
lights going but no siren. He went up to Officer 
Joseph, who he observed in his opinion visibly 
shaken and holding his chest. 
And he being the civilian witness, 
Childress, said that he does wear eyeglasses, he 
did have his eyeglasses on, the condition of the 
lighting was dark at the time being roughly in his 
opinion, roughly about 12:30, just after 
midnight. And I believe that 1s pretty much the 
summary of his interview. 



























and you indicated the time, your first entry there 
on Exhibit Number 5 it appears you are speaking 
for the record there at 3:03 hours, is that 3:03 
a.m. when you took this interview? 
A. That's correct. 
Q. Did Mr. Childress remain consistent in his 
testimony of what he heard, the shots and the 
car? 
A. Yes, he maintained his consistency. 
Q. Would you turn to page 160 of Exhibit 
Number 5? 
A. Okay. 
Q. On that, beginning at line six, if you 
would just read that, your questions and his 
answers down through about line 21, to yourself 
and would you then tell me if you felt that was 
consistent with his story. 
A. Okay. Yes, it is. 
Q. And on page 161? If you would read the 
lines 1 through 12 approximately and to yourself 
and indicate if that is consistent with his 
statement that he heard the revving and then the 
shots? 
A. Yes, it's consistent with page 160. 
Q. And on page 162, again, the questioning 
Q. Did you have any -- based upon your 
investigation with this witness, did you have any 
doubt in your mind that as he testified to you 
that he heard a couple of shots, then the 
acceleration and then some more shots, in that 
sequence? 
A. He heard a pop -- he heard the vehicle 
acceleration, sounded like an automatic vehicle in 
his opinion, heard a pop and then heard several 
mo re . 
MS. STONEBROOK: Thank you. That's all I 
have . 
EXAMINATION 
BY MR. READING: 
Q. Officer, how long of a period of time went 
by according to Mr. Childress from the time of the 
first shot to the last of that series of shots? 
Did he ever tell you anything about how long that 
took? 
A. He would -- how he put it was off of the 
clip, it was fairly rapid succession of rounds 
that were shot, being roughly about eight to ten 
in count. 
Q. As far as the position of the shots and 





























A. We have a microcassette recorder, we be 
sure that it's working when we go do an 
interview. And then I start the tape, set record, 
and introduce myself to the individual that we're 
interviewing, who-'else is present, and then we 
conduct the interview. 
Q. And you did that with Mr. Bell? 
A". Yes , ma ' am . 
Q. Would you turn to Exhibit Number 6 in the 
binder please? 
A. Yes. 
Q. Take a moment and look through that 
exhibit, if you would. Do you recognize that 
exhibit? 
A. Yes, ma'am. 
Q. What is that? 
A. It appears to be a -transcript of the 
interview that I conducted with Mr. Bell. 
MS. STONEBROOK: I would move that Exhibit 
Number 6 be admitted into evidence. 
MR. READING: No objection. 
CHAIRMAN ROBERTSON: Okay. 
Q. (By Ms. Stonebrook) Can you tell us sir 
what Mr. Bell told you about his account of the 
^ 4 
inc iden t? 
A. He explained that he had been laying on 
his couch in his house which was west of the area, 
I believe he lives at 2331 South 700 East, He 
heard one or two bangs, looked outside, and saw 
Officer Joseph initially in a partially standing 
position, he couldn't immediately identify him as 
a police pfficer because of a tree branch that was 
hanging down, concealing portions of Officer 
Joseph's uniform. As far as what he said was 
badges, T took that to indicate his badge and 
patch, like I'm wearing. 
He also heard yelling prior to — after 
shots were fired, vehicle speeding off. Never saw 
a civilian vehicle directly related to the 
shooting itself. As I understand, he went to one 
window and then went to a second window and I 
don't know whether that was picked up in the 
interview or something we discussed that was off 
tape . 
That's where he saw Officer Joseph in a 
standing position, fired two or three more rounds 
southbound along 700 East, saw him walking with a 
slight limp over to his police car, talking on the 
radio, walk around, he saw a green sport utility 
vehicle pull up, pull by him, pull back up, have a 
brief conversation with Officer Joseph who he 
believed was somebody checking to make sure he was 
okay. Then the sport utility vehicle took off. 
He believed he was legit imately concerned 
for the safety of the officer. He was concerned 
about -- he was also concerned about the physical 
injury to him, Officer Joseph, because he saw him 
walking with a slight limp. But then when he saw 
he was walking around even though it was with a 
slight limp, he thought that he was okay. 
He was going to call nine-one-one 
initially when he heard the shots fired but then 
when he recognized the full uniform he elected not 
to . 
Q. And so do you feel that he was clear in 
his testimony that he saw Officer Joseph firing 
his weapon but never saw a car? 
A. That is correct. 
Q. And did you ask him that several times? 
A. I believe we discussed him seeing another 
vehicle more than once. 
Q. You mean whether or not he saw the 
veh ic1e? 
A. Right . 
Addendum 7 
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indicates to me is those casings were fired from 
the left side of the shard of glass and glass 
debris. 
Q. You come to that assessment from what? 
A. From knowing how the automatics eject, 
right and to the rear, and also ray experience as a 
police officer for 27 and a half years. 
Q. So the weapon that Officer Joseph was 
using rejects his spent casings to the right and 
back? 
A . Right. 
Q. Is there any significance to you of that 
pattern that the shells are in? 
A. Yes. To me, it indicates that Mr. Joseph 
was on the move when he was firing the weapon. 
MR. READING: Ifm sorry, I didn't hear the 
last statement? He was where? 
A. On the move, when he fired his weapon. 
Q. And does not the glass since you've marked 
glass debris there, you've noted that and it shows 
up in the pictures, did you see anything 
remarkable or anything that would tell you 
anything about that? 
A. Yes. Back towards the bottom of the page 
of Exhibit 10-1, there is a large portion of glass 
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and to me that indicates that the vehicle, when 
the shot was fired it shattered the glass, the 
glass came straight down. 
The glass debris starts getting less 
pronounced as it's going south which tells me that 
the vehicle was traveling from north to south as 
the glass was coming out of the window. 
Q. Nowr«if an individual had been traveling 
thedistance between the car that's marked on 
Exhibit 10 and the area where it fs marked, you 
know, debris or the spent casings, if someone was 
firing continuously as they traveled back, would 
you have any — based on your experience with 
weapons, would you be able to tell us how those 
casings would look? Would they look the same? 
A. If they were fired from the vehicle? 
Q . If it started to move from where this 
vehicle shown in the picture and came back and 
someone was shooting all that while, while it was 
trave ling? 
A. The casings, all of the casings would be 
on the west side of the glass shards and none on 
the left side or imbedded in the glass* Because 
the weapon when it ejects the casing goes up and 
to the right rear. 
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that that would happen? 
A. Probably after the interview with 
Mr. Joseph, which was on Sunday at the public 
safety building, some of the statements did not 
coincide with the physical evidence that was on 
the car. 
At that point I made a determination that 
this could~become a criminal matter and I didn't 
want Detective Scharman put in that position so I 
reassigned the case to myself. 
Q. Would you look at Exhibit Number 9 in that 
b inder? 
A . Okay. 
Q. Do you recognize that? 
A . Yes, I do. 
Q. What is that, sir? 
A. It is a diagram of the Ford Escort, 
smaller circles are indications of where the 
bullets entered the vehicle. 
Q. That's with respect to both pages of that 
exhibit? 
A. Yes. 
Q. Both pages indicate the same thing, just 
the second diagram is a little closer up and a 
little more clearer. 
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and saw — well not the entire incident, just the 
tail end of it. 
There were a number of witnesses that we 
talked to from the apartment building on the west 
side of 7th East. Th-ey indicated that they heard 
anywhere from two to nine shots, most of them were 
pretty consistent with a couple of shots, time and 
more shots. But Childress and Bell were the 
most -- people with the most information. 
Q. Do you recall whether Mr. Bell saw the 
vehicle that would have been driven by Mr. Scott? 
A. I don't believe he saw it. I believe he 
heard it. I don't think he saw it. I could be 
wrong on that. I don't think he saw the vehicle 
but he did see the officer out in the street 
standing up with two hands on his weapon, firing. 
Q. Were any of these witnesses important in 
your investigation or evaluation? 
A. Yes. 
Q. Why was that? 
A. Mr. Bell's statement about seeing the 
officer standing out with two hands on the weapon, 
and firing is consistent with what we found with 
the casings amongst a shard of glass which 
indicated to me that Mr. Joseph was on the move 
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don't have access to our notes or to our 
statements. They're only entitled to their own. 
Q. Would you turn to Exhibit Number 1, 
please, in the black binder? 
A. Yes. Yes, majam. 
Q. Could you just glance through that 
pi ease? 
A . Yes, ma'am. 
Q. Have you reviewed that? 
A. Yes. 
Q. What is Exhibit 1 please? 
A. It governs department policy on use of 
deadly force and guidelines of which and what 
other things we can use as far as prior to deadly 
force, that type of thing. 
Q. I would move that we admit Exhibit Number 
1 into evidence. 
MR. READING: No objection. 
CHAIRMAN ROBERTSON: Let me just ask if 
there are any object Jrons to any of these exhibits 
in this binder? 
MR. READING: There might be towards the 
end . 
CHAIRMAN ROBERTSON: Okay. 
Q. (By Ms. Stonebrook) So you are familiar 
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with that policy? 
A . Yes , I am. 
Q. Based on your investigation, did you 
formulate any opinion as to whether Officer 
Joseph's situation, that he violated any of that 
policy in the 6-02 deadly force section? Do you 
have an opinion on that? 
A . Yes , I do. 
Q. What was that opinion? 
A. My personal opinion based on everything I 
know is that he violated section 3-06-02B, as well 
as the restriction use of firearms in 3-06-05.02. 
CHAIRMAN ROBERTSON: Was that B or D? 
A. B i s in bravo • 
Q. That would be -- the restrictions would 
be firing at or from a moving vehicle? 
A. That's one of the things, restrictions of 
firearms, yes. The department guidelines 
consideration use of deadly force is the 3-06-02 
sub B, Bravo. 
Q. Did you have facts and evidence that 
supported that opinion? 
A. Yeah. 
Q. Can you just give us those facts? 
A. Yes. They go from the statement given to 
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A* Sure. 
Q. How was that? 
A. According to Mr. Joseph's statement, 
Mr. Scott stopped the vehicle, he rolled off, got 
dumped, to quote h i m ^ He landed on his buttocks. 
He says that he was in the prone position firing 
his weapon and he came up firing his weapon. 
On a taped interview we had with him on 
the walk-through he also indicates he rolled over 
and came up firing. It's also stated by Mr. Bell 
all the same thing, he started firing when he was 
down, firing up as he started to stand up. 
Q. All right. And if he is on the ground, on 
his butt, how do you get to the prone position, 
could you explain that? 
A. He doesn't know. He says that he got 
dumped, hit his right buttock and got prone and 
then kind of rolled and then started standing up. 
Ha also told us that when he was on the vehicle, 
tfcat he has fired all the rounds while he was on 
the edge of the vehicle. So he doesn't know 
himself. 
Q. Now, from the bullet strikes that can be 
accounted for are eight strikes, is that correct? 
A. That's correct. 
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that would case indicate that he was dragged or 
anything on the pants. I went along with what 
Officer Joseph said, that he brushed it off. So I 
didn't take the pants. 
Q. Why the shirt? 
A. Because he indicated that he was — well, 
let me back up. On the hood of the top of the 
carr there is a pattern in the dust that would be 
consistent or appeared at the time to be 
consistent with the claw pattern on the shirt. We 
wanted the shirt to match it up with the pattern 
that was on top of the car. That was the m a m 
reason for taking the shirt. 
Q. Did you match the pattern? 
A. Yes. 
Q. And that would be this pattern that we 
were talking about? 
A. Yes. It's consistent with the pattern on 
the sh irt he re. 
Q„ Thank you. We'll move for this 
admission. It doesn't have a number. It's seven, 
I be 1ieve. 
MR. READING: (Offers blown up photograph 
to Robertso n. ) 
MS. STONEBROOK: Sir, what are vou markina 
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CHAIRMAN ROBERTSON: I wanted to just get 
some clarification on the policy and the 
restrictions on the use of firearms, and it 
identifies under 3-06-05.02, firing at or from a 
moving vehicle, ami then goes on to say 
discharging a firearm at a moving vehicle or from 
a moving vehicle. 
I've listened to the questions and the 
testimony and I'm uncertain, are we talking about 
the vehicle being a moving object or talking about 
Officer Joseph moving while firing? Can you 
clarify that for me? 
A. With everything that I have looked at and 
the physical evidence the vehicle was moving away 
from Officer Joseph. It's my opinion that Officer 
Joseph was moving to acquire better target 
acquisition on the vehicle. 
So whether this pertains to a vehicle 
moving, moving vehicle, which it was, and so I 
guess I confused everybody by saying that he was 
on the move. The vehicle in my opinion was moving 
away from Officer Joseph, was no longer a threat 
to him. He moved to get an additional -- to fire 
off additional rounds. That's my opinion. 




























file with maybe some notes in it. 
Q. Now, you had indicated that you were 
planning on doing an interview with Officer Joseph 
and you did that? 
A. T did an interview with Officer Joseph. I 
believe it was on April 12th so it would have been 
two and a half, almost three weeks later. 
Q. Would you turn in the black binder, sir, 
to Exhibit 3? Take a moment and glance through 
that. And then tell me when you glance at it, if 
you recognize it. 
A. This would have been the transcript or 
this is the transcript of the interview that was 
conducted with Officer Joseph. Like T mentioned 
earlier, we tape these interviews and then we have 
them transcribed. 
Q. And this is the transcript? 
A . Co r rect . 
MS. STONEBROOK: T would move that Exhibit 
3 be entered into JSV idence please? 
MR. READING: No objection. 
CHAIRMAN ROBERTSON: All right. 
Q. (By Ms. Stonebrook) Do you recall as you 
interviewed Officer Joseph anything that stands 
out in your mind as he talked about the incident? 
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A. The thing I recall the most, this is quite 
a lengthy interview, it went on for almost two 
hours. The thing I recall the most was I received 
contradictory statements that I kept asking for 
clarification for. 
If you'll notice, I can't tell you the 
exact page, but at different times in here, you'll 
see me ask-the same question and see me ask for 
clarification repeatedly and that is to satisfy 
myself as to the question. If you were to ask me a 
blanket question of what stands out in your mind, 
it would be that, that there were some 
contradictory comments made during this 
i nte rv iew . 
Q. Were you ever satisfied that you got 
adequate clarification, sir, from Mr. Joseph? 
A. Some items yes. Other items no. 
Q. On those items you s'ay no, do you recall 
what ones weren't clarified to your satisfaction? 
A, The one tha^t comes to mind most -- there 
are several, but the one that comes to my mind 
most is early on in the interview he indicated 
that Mr. Scott had put his car in reverse and this 
action had caused Officer Joseph to be scooped up 
into the "V" of the door while the car was going 
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backwards, and that to avoid falling down and 
being run over, Officer Joseph had to hop up on 
the running boards of this car, hanging onto the 
open door with one hand, roof of the car with 
another hand and his xight hand also contained his 
service weapon* 
At the point that Officer Joseph decided 
to fire his weapon, he had indicated to roe that ho 
started firing his weapon and did not stop firing 
until he had fired the 11 rounds that were fired. 
This confused rae because the evidence at the scene 
didn't indicate that that weapon had been fired 
while the car was moving backwards. 
T came to that conclusion based on the 
fact that the shell casings were formulated in a 
central area on the roadway. And from the time 
Officer Joseph hopped on the running board until 
Mr. Scott stopped his car a distance of about 80 
feet had been traveled. And it made sense to me 
that were someone firing this weapon during that 
80 feet, we would have shell casings distributed 
over that 80-foot length of roadway and we did 
not. They were in one area on the roadway. 
The trajectory and entrance of the bullets 
into the car also would indicate that they did not 
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come from a downward direction, they came from 
behind and slightly upward. So that confused me 
as to how he could fire 11 rounds while attached 
to the vehicle going backwards and have the 
entrance, bullet entrances in the car the way they 
were and the brass on the roadway where it was. 
So I asked him to clarify that and he 
spent quite'a deal of time discussing that. And 
later on in the interview, Officer Joseph said 
that once he started firing, he did not stop and 
when he had become dislodged from the car and 
thrown to the ground he was still firing and he 
jumped up to his feet and continued to fire until 
he felt the car was no longer a threat. 
I tried to ask him how far the car was 
away from him at that point, and his response was 
"It seemed very close. I had tunnel vision. It 
seemed like it was two feet a w a y / 
I had mentioned to him that a witness 
indicated that it w a~s , according to the witness, 
the car was much further away than that and I 
asked Officer Joseph could the car have been as 
far down the road as your police car, which was 
80, 90 feet? Could it have been that far away and 
you were still firing? And he said, "It could 
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feet, I believe it's actually 120 feet from the 
driver's door of the police car to the glass 
fragments, I believe is 120 feet. 
Let's say he did not become attached to 
the vehicle right away, and let's take away the 
length of the cars and that should narrow this 
distance down to about 85 feet, were he attached 
to the car firing his weapon while in reverse, I 
believe you would have shell casings either 
rolling into the car, possibly off the roof of the 
car over into the gutter or at the very least be 
stretched out across this 80, 90 foot area. And 
they were not. They were all down here in a pile 
of glass at the south end of the scene -- north 
end of the scene rather. 
Q. And in that the glass and casings, where 
does that indicate to you that Officer Joseph was 
in position of firing? 
A. Well, it indicates to me that he was still 
firing -- I don't kn-ow which round broke the 
window. But one of the rounds obviously broke the 
window. There's glass debris on the road. The 
majority of the shell casings were in the midst of 
that glass debris. That would indicate to me that 

















fired from that position ,iinl not continuous fire 
as 11 i 1111 i i -. i I . I i.Li I. 11 r- i 11., i i i i i • • • i in reverse. 
Officer Josecl i c a t e i: 
i |- *J ^i fiMr'.)|jgp S c ott s topp e d aL: U U U «- 11 cr 11 
S o t he e v i d enc e 11 i a t w a s t here would 
V, r> o - ~ r> ^ 
a •" ^t 
' / i'-1 I'm i i : I P 
he. ,iaJ become u a a c t a u neu 
Q . T h a n k yuu. JL L you w : 
t h e E x h 11 * i I. S , t b e i n t e r v i e w . 




V" • - > i~ 0. £ i~ a.*-. J_**.J L. here 1 d 
11 "I I III I H" I I 11 J n ^  v h ry
 a a o f n 
that just Lu i'uu r s el f • 





w ere ta 1 
07 
A . It does. 
Q. What does it say there? 
A. I'm asking him how far down the road had 
Mr. Scott got before he quit shooting and in line 
1 on page 131 Officer-Joseph responds, "I don't 
know, I think he was probably up around ray police 
car when my perception changed. That's a distance 
of 80 to 120 feet." 
Q. And did you find Officer Joseph to be 
consistent with the distances that he was 
indicating to you throughout the interview? 
A. The distances changed between 80 and a 
hundred seventy and at one point he indicated that 
the car seemed to be two feet away. And of 
course, that's a perception issue. 
Q. Do you recall Officer Joseph ever 
indicating that his vision was obscured or 
blurred? 
A. He indicated on page 101 of line 12 and 
13, he indicates "I believe that I probably only 
shot two rounds but like I said everything is 
blurry. The car looked to me like it was two feet 
in front of me. I'm elevated. I'm hyper." 
So he did indicate his vision was 
blur red. 
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to why so many shots were fired and why so many 
were fired once the threat appeared to have been 
gone • 
Q. Did you interview others in your vehicle? 
A. I did. 
Q. Who were those individuals? 
A. Mr. Scott, the individual that was in the 
vehicle and that was shot, and I had a brief phone 
conversation with Mr. Darin Bell who was a witness 
that lived across the street. I believe his 
address is 2344 south 7th East. He lived in an 
apartment complex straight east of where this was 
occurring. 
Q. Do you recall what he told you? 
A. He indicated that he was laying on the 
couch watching TV, he was not asleep, he was 
awake, and that he heard two pops and that's what 
got his attention. 
Then he indicated that he went to the 
window and saw an individual standing in the 
roadway firing a weapon in a southerly direction. 
All he could see was one individual 
standing in the middle of the road shooting. At 
this point he had given some thought to calling 
the police and he repositioned himself in the 
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A. Yes. I am familiar with those. 
Q. So based on your investigation, and your 
experience, do you have an opinion as to whether 
Officer Joseph violated the deadly force policy? 
A. I believe he "violated parts of this 
policy, yes* 
Q. Can you just tell us what facts you have 
that would indicate that to you? 
A. I believe that— you want ray opinion as to 
why I feel he violated the policies? 
Q. Yes. I realize this wasn't your ultimate 
decision, you are not the ultimate decisionmaker, 
but you have much expertise that you could share. 
You were the one who was developing the facts from 
which the decisionmakers have to rely. So I just 
want your opinion on if you found any facts that 
would... 
A. My opinion is that deadly force probably 
would not have been used that night had other 
issues been adhered to. 
Q. Such as? 
A. Such as proper way to pull a vehicle 
over. Officer safety issues when approaching a 
vehicle. Once the choice to use deadly force was 
used, I think it was used in excess. 
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Q. And the policy on shooting at or from a 
moving vehicle? 
A. Yes, I am. 
Q. Would you please turn to Exhibit 1 at the 
front of that black binder? 
A'. Yes."' 
Q. Are those the policies that you just 
described your familiarity with? 
A, Let me just check real quick. They appear 
to be . 
Q. Who was involved? 
A. Yes. These are the same. 
Q. Who was involved with you in your review 
of this incident and the investigations that 
followed it? 
A. At that time it would have been the four 
of us, assistant chiefs, and Chief Ortega. So 
Executive Assistant Chief was done, Chief Connole, 
myself and Chief Stock. 
Q. Along with chief of police, Ruben Ortega? 
A. Yes. 
Q. During your review of the incidents and 
the review, did you find any facts that would 
justify a conclusion as to whether or not Officer 
Joseph violated either of those two policies? 
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police chiefs' finding that it was out of policy 
and that can't be limited to one snapshot. 
CHAIRMAN ROBERTSON: Objection overruled. 
We believe that we need to understand the totality 
of the decision-making process here. So that's 
why I'll go'ahead and allow him to answer. 
Q. (By Ms. Stonebrook) So Chief, you were 
telling us what what went into consideration? 
A. Can I ask her to read back the last part 
of what I was saying? 
(Whereupon, the previous answer was read 
back by the Reporter.) 
A. I was going to say that the vehicle that 
he had witnessed had been possibly involved in any 
other crime or noticed by any other part of the 
department or if there was an an attempt to locate 
the vehicle. 
When the vehicle is first seen by not 
making notification, that's the first concern. 
The first concern that he begins to operate alone 
and without the police department, if you will. 
We have a high rate of speed involved here. 
There's no attempt to contact dispatch. That's 
probably the first concern. 
The officer has to go a significant 
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car. I have a real concern with that too. Again, 
we're leaving a position of cover, a place of 
relative safety and we "still haven't notified the 
dispatcher of any kind of problem or called for 
additional units or asked for any assistance 
whatsoever 7' 
In the department we refer to it as 
tombstone courage our playing John Wayne, you put 
yourself in great jeopardy'for no particular 
reason. We have the luxury of time on our side. 
We have the ability of taking a lot of time in a 
situation like this. The officer put himself in 
extreme jeopardy for absolutely no reason. 
He approached the vehicle, at that point 
in time as he approaches the vehicle, he doesn't 
stop back at the rear of the car, doesn't order 
the individual out of the car. He basically goes 
up and tries to open the door. Again creating a 
fairly significant amount of risk for no obvious 
benefit. 
Again we sti"ll haven't contacted dispatch, 
still haven't alerted any other officers. Nobody 
but Rob knows where Rob is. 
Then the car door is opened, the 
individual inside the car appears to panic or 
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A. In a case like this, in any type of police 
shooting it's important that you look at the 
totality of the circumstances and that you look at 
everything that's happened up to and including the 
shooting incident. 
We always want to try to give the officer 
the benefit of the doubt on any type of case. But 
we have to be concerned also with protecting the 
citizenry and making sure that everything we're 
looking at is necessary and is reasonable in terms 
of what the officer does. 
In looking at this particular case and as 
you go through it point by point, I kind of found 
it lacking in all kind of reasonableness. 
Q. Did you review other evidence besides the 
video? 
A, Not to a large extent, no. I listened to 
information that was provided to us by the 
homicide sergeant and I saw a couple of the 
photographs that were involved but didn't go into 
a significant detailed look at every piece of 
evidence, no. 
Q. Were you familiar or aware of any eye 
witness accounts in this case? 
A. Yes. 
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Q. What do you recall that you considered of 
any eyewitness statements? 
A. One of the concerns we had is that there 
was an eyewitness who had been across the street 
who indicated when they looked out they saw an 
officer standing in the roadway firing his weapon 
but didn't see anybody else within their sight. 
Q. Would you turn in the book to Exhibit 
Number 13? 
A. Yes. 
Q. Do you recognize that exhibit? 
A. This is a letter or copy of a letter 
written by Chief Ruben Ortega to Rob Joseph and 
this basically outlines the circumstances of the 
situation that we've been discussing and it 
indicates that he has found against the officer i 
the use of force and that he has violated our 
policy. 
MS. STONEBROOK: And before we continue, 
Chief, I would move to admit Exhibit Number 13 
into evidence. 
MR. READING: No objection. 
CHAIRMAN ROBERTSON: So moved. 
Q. (By Ms. Stonebrook) Exhibit Number 13 
indicates that the Chief Ortega found that Office 
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Joseph was out of policy? 
A, That's correct, yes. 
Q. On the use of -deadly force? 
A, Yeah. 
Q. Does that accurately reflect the decision 
of the administration? 
A. Yes, it does. As I mentioned earlier, we 
talked about this extensively, the five of us had 
the opportunity to the get together and talk about 
this. The feeling that Rob Joseph was out of 
policy was shared by every single member of the 
administration. 
Q. For the reasons that you've told us 
before, based on the evidence and the facts you 
found? 
A. Yes. 
Q. Was it a close question for you on whether 
Officer Joseph violated the deadly force policy? 
A. For me personally? 
Q. Yes. 
A. No, not at 5*11. 
Q. What about shooting at or from a moving 
vehicle, that policy, was that a close question 
for you? 
A. No, I had no reservations. 
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hour. But I guess I'm thinking he was going 83 to 
catch the vehicle. He indicates that this 
perpetrator stopped at the lights. 
So was maybe traveling at a high rate of 
speed but at the same time was stopping at traffic 
lights. I guess my concern is that the officer's 
actions at this point in time were by no means 
police-like in any way shape or form. 
He doesn't operate as a police officer 
during this entire incident. He even indicates at 
the end when he calls this in there's officers on 
the scene within a minute but he made no attempt 
to get anybody there before that or during or at 
the time of the stop. 
It was kind of a complete lack of regard 
for the way we do business for our process and 
procedures, for the way our policies are written. 
It was very disconcerting to me to look at this 
tape. 
Q. And as we've just seen that, can you tie 
in any of those statements of Officer Joseph to 
the policies that you and Chief Ortega and the 
other assistant chiefs found in Exhibit 13, that 
he was out of policy as to the use of the deadly 
force and the shooting at the vehicle, was there 
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anything in that video that pointed to those 
findings that you would find specifically violated 
those two policies? 
A. Certainly. Well, we've talked a little 
bit about all the stuff leading up to this. As is 
indicated in the letter, he stopped in front of 
the vehicle, he failed to have notify dispatch, he 
didn't get another car there, etc.. In addition to 
that, he exits as he's falling away from the 
vehicle, is when he basically begins to fire. 
He indicates that he falls and lands, kind 
of on the seat of his pants on his right buttocks 
and coming back up, that the car-is out of focus 
to him, that his weapon is out of focus. He's 
down on the ground and he doesn't know how he gets 
back up but he continues to fire the entire time. 
He indicates that he fires at least two 
more rounds as he's falling. If you'll look at 
the video tape you can also see you the car here, 
officer down to the left rear of the vehicle on 
the seat of his pants indicating that he's 
continuing to fire. There's a sidewalk, a fence, 
and residential area right behind the fence which 
are two-story which is potentially in the line of 
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You have to know what's behind you. He is 
firing at a fuzzy target with a fuzzy gun while 
he's moving, while he's going down and coming up. 
After that and after the car is moving 
away, there's indications that there's other 
rounds fired, at least two. 
So yes, I think that there's things that 
we talked about specifically in the letter that do 
violate both our use of deadly force and also 
violate shooting at a moving vehicle. 
MS, STONEBROOK: Thank you. I would move 
that the video be admitted into evidence as our 
Exhibit Number 16. However, I must say that's our 
only copy and with other matters pending, I would 
need some vehicle to have a copy of that itself. 
We can have that in evidence but I somehow need to 
make arrangements with someone to oversee that or 
something, if this has to remain in the 
commission's custody that I could get a tape 
made. 
CHAIRMAN ROBERTSON: We'll move it into 
evidence and allow you to retain custody of it. 
COMMISSIONER KRUSE: May I ask a couple of 
questions for clarification. Is it standard 
operating procedure to do a video after an 
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1 Ruben Ortega and the assistant chiefs? 
2 A. Yes. 
3 Q. He identified you as one of those 
4 assistant chiefs? 
5 A. Yes. 
6 Q-. At this point, we will be speaking to you, 
7 since we received information there on that 
8 administration, we 1re looking now at what is 
9 occurring in your position as the Chief of Police, 
10 that's what we will be talking to you about as you 
11 sit here today. 
12 Would you look at Exhibit Number 14 sir?" 
13 A. Yes. 
14 Q. Do you recognize that document? 
15 A. Yes. 
16 Q. What is that document? 
17 A. It's a letter that working through the 
18 City Attorney's Office and through Mr. Joseph's 
19 attorney, that we were trying to work out a 
20 reinstatement so that that he could come back and 
21 be a police officer. 
22 MS. STONEBROOK: I would move that Exhibit 
23 Number 14 be entered and admitted into evidence. 
24 MR. READING: No objection. 
25 I CHAIRMAN ROBERTSON: So moved. 
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officers to stay behind because your vehicle is 
your protection. So that, you know, if someone 
did get out and start firing at you, you have your 
vehicle, you have your vehicles1 doors, those 
kinds of things to protect you. 
Even if you pull up because it seems like 
you are not getting their attention and you motion 
them over, when they pull over, you still retreat 
back behind them. 
Even on high hazard stops when there's 
four officers making the stop on a felony suspect, 
all vehicles are still behind the suspect vehicle, 
no one ever gets in front of it. 
Q. Why is that, sir? 
A. Just for safety factors, just so that if 
they decide to take off, they have that route to 
go. Again we just continue following them until 
they end up stopping. 
So after he had the vehicle pulled over, 
and he had his gun out, so now he knows that it's 
a dangerous situation, feels it's a dangerous 
situation, and still doesn't notify the dispatcher 
who could have had a backup person there. 
Routinely, if you feel it's a dangerous 
situation and you call it in, people are less even 
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when the shooting starts. 
To be very truthful, he probably was in 
danger at the time. BiTt when he fell off the 
danger ended, which was discussed in Ruben 
Ortega's letter, then thatfs time to like back 
off. 
Because as mentioned, there were witnesses 
in the area, he mentions how his gun is a blur, 
he's a blur, continues on shooting and the driver 
is driving away. That was a concern too. 
Q. How did that last set of facts that you 
told us about, the blurring and the car driving 
away, take us to Exhibit Number 1 and tell us how 
that fits in that policy? 
A. We can go through and read several of the 
items. 
Q. Why don't you point us to some of the 
things that you evaluated. You made the 
determination he was out of policy and we just 
want to pinpoint where we could look to find 
that. 
A. "The officer reasonably believes that the 
use of deadly force is necessary to prevent death 
or serious bodily injury to the officer or another 
person. Once he's off the vehicle then I think 
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that A no longer applies and that he should have 
discontinued firing because now the suspect is in 
flight. He's trying to-leave the scene. 
At that point, then under 3-06-03.02, you 
look at after the danger is gone, there's other 
methods of effecting the arrest. By that, meaning 
that we could follow the suspect to his home, with 
more resources and make the arrest. 
Then the direction in which the firearm is 
to be discharged because of the possibility of an 
innocent person being hit. 7th East even though 
it's 12:30 in the morning is still a high traveled 
street. There were witnesses that came forward 
that were discussed in the tape that were worried 
about his welfare at the time. And you just don't 
continue to shoot at a vehicle as it's driving 
away, especially with the blurry vision, and those 
kinds of things. 
I understand that's part of a shooting 
incident that people go through. It's part of the 
stress. We teach that-,*"- you know, that's when you 
quit shooting. 
I mean, that's in the arrest of a felon. 
All we had here was a DUI driver, a speeding 
violation first, then possibility of a DUI 
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1 driver. 
2 Now he's stepped it up a pace by actually 
3 assaulting the officer/ But, now, all of these 
4 things have been elevated as a result of poor 
5 police procedures. 
6 Q: Anrf'then on page 27 of that Exhibit 1, 27 
7 and 28, did you have evidence that would indicate 
8 that there was a violation of that policy? 
9 A. Firing at a moving vehicle, in the review 
10 and in his testimony and with the witness's report 
11 and with what the investigators told me, that it 
12 was obvious that he continued to shoot at the 
13 vehicle as it was driving down 7th East. 
14 Q. As the Chief of Police, you are the 
15 decisionmaker. Is that correct? 
16 A. Yes. 
17 Q. You make decisions concerning whether an 
18 individual officer at the police department has 
19 violated a policy? 
20 A. Yes. 
21 Q. Now, do you look at one part of an 
22 incident or at a whole incident or how do you make 
23 that determination? 
24 A. I think it's important to look at all of 
25 I the circumstances, that you get a feel for, you 
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as Chief of Police concerning that decision? 
A, I still think that it was the correct 
decision. 
Q. And you still feel that you had 
substantial evidence to indicate, to support your 
finding that you found him to be out of policy in 
use of deadly force? 
A. Yes. 
Q. And out of policy with shooting at or from 
a moving vehicle? 
A. Yes. 
Q. Thank you. 
MS. STONEBROOK: Nothing further. 
EXAMINATION 
BY MR. READING: 
Q. Chief Connole — I'm sorry, Chief, isn't 
it true that you at one time -found Officer Joseph 
to be within policy as far as the shooting goes 
and out of policy as far as the stop and those 
is sues ? 
A. Well, again, "there was some negotiations . 
going on between his attorney and the City 
attorney. 
MS. STONEBROOK: Objection on this aspect 
coming forward. This testimony concerns a matter 
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have stopped, in your opinion? 
A. Yes. 
Q. Any shots fired once he was on the ground 
would be out of policy, in your mind? 
A. Yes, because now the car is moving 
forward. 
Q. What if the car isn't moving forward? What 
if the car is close to the officer, we're talking 
seconds here, he's on the ground the wheel is 
close to him, he doesn't know which way the car is 
going to go, still in danger or not? 
A. Uh-huh. Yes. 
Q. Would you agree with me, sir, that it is 
the officer's subjective determination whether he 
is in danger or not that determines whether he 
should be firing or trying to defend himself? 
A. Yes. 
Q. Now, I think you also said that blurred 
vision, that sometimes happens when you are in the 
fight? 
A. From my readings, yes. Well, there's been 
experience somewhat also. 
Q. It's a scary situation? 
A. Sure. 
Q. Is there a lag time? We had testimony from 
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know where he was. Why did you not punish him for 
those violations instead of the violation of the 
deadly force policy? 
A. The way I worded it in my letter, I put "I 
find that your use of deadly force in conjunction 
with* IA cas-e 99002S is not in policy", which means 
that I incorporated all of that. It's not that I'm 
just using the deadly force portion of it. I'm 
just saying that the use of deadly force in the 
whole incident was not in policy. 
Q. But as far as Officer Joseph was 
concerned, when he reads that letter, he's being 
punished for the violation of Exhibit 1 of the 
City's case, true? 
A. I don't know. 
Q. It's your letter, I'm just wondering? 
A. No, I was hoping that when I brought him 
back, that, you know, that we would discuss and 
make sure through the debriefing that he knew that 
it was the whole incident that led up to the 
incident. 
(Discussion off the record.) 
CHAIRMAN ROBERTSON: She's ready. 
Q. (By Mr. Reading) I think you mentioned, 
Chief, on your direct testimony, that one of your 
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his determination. 
MS. STONEBROOK: That wasn't the question 
you asked, sir. You were saying assuming it was 
flawed. 
COMMISSIONER REIKE: Put the question the 
way you just ""did and see how that goes. 
Q. (By Mr. Reading) If you find that that 
evidence is not accurate, in other words, that 
that is not the facts, would that have changed 
your attitude at all about the shooting being out 
of policy? 
A. Can we discuss it? 
Q. Sure. Absolutely. 
A. I think that when I came to this 
conclusion that you need to look at the county 
attorney has an investigator there, we have a 
homicide investigator there, and completely 
independent of those two we have an Internal 
Affairs investigator there. All of them said that 
there was inconsistencies with what Officer Joseph 
said occurred and what they found as evidence to 
their investigation. 
Q. Would you put higher priority on the 
physical evidence or the testimony of the 
individuals? 
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A. Well, I'm saying that they used physical 
evidence in their investigation. I know you are 
going to bring expert witnesses in. And that's 
fine. If you can prove it beyond a reasonable 
doubt, that's good too. But the information that 
I had and the -evidence that I had is the reason 
that I decided the way I did. 
MR. READING: That's all I have. 
FURTHER EXAMINATION 
BY MS. STONEBROOK: 
Q. You had an opportunity to view the video 
while we- were here? 
A. Yes. 
Q. In that, you heard Chief Shelton testify 
that Officer Joseph's own statements there of 
falling back down, coming up and shooting at a 
blurred vehicle, blurred gun and what have you, 
was something that was considered by the previous 
administration? 
A. Yes. 
Q. Now, you were part of that previous 
administration? 
A. Yes. 
Q. In Exhibit Number 13, in the black binder, 
which was the decision of then Chief Ortega, page 
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1 424 and 425, it indicates that physical evidence 
2 at the scene along with witness accounts 
3 contradict the statements, your statements and 
4 indicate that you fired most rounds at the vehicle 
5 as it moved away from you and was clearly a no 
6 long'er a threat to your person. 
7 As you sit here as Chief of Police and on 
8 January 3rd when you made your decision, did you 
9 feel there was evidence presented before you in 
10 the things you've reviewed and you testified that 
11 you reviewed, that he fired his weapon when the 
12 car was no longer a threat to him? 
13 A. From the information that I received, 
14 yes. 
15 Q. And as you sit here today, have you had 
16 any change of mind on that? 
17 A. No. 
18 Q. After Mr. Reading pointed you to various 
19 aspects of the Officer 1 and Officer 2 shooting 
20 incidents, do you have any other thoughts that you 
21 haven't already given" as to the differences 
22 between those instances and Officer Joseph's? 
23 A. I think that it would be fair to make it 
24 clear that my position at that time was an 
25 I assistant chief so I reviewed the facts from the 
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somebody who has been there, done that, yes, it is 
entirely possible that you may be acquiring a 
target, firing, particularly a semiautomatic 
handgun and again, I don't know, I haven't seen 
the police reports in- this case, but it's my 
understanding that a semiautomatic gun was used, 
it's entirely possible there may be a series of 
rounds being expended, being fired, and the 
officer may not be aware at some point that 
there's been a transition in direction of the 
vehicle, it can come to a stop, as it's 
accelerating back and accelerating away. It's 
known as lag time. It's a pretty common 
phenomenon. 
MR. READING: Thank you. 
MS. STONEBROOK: Nothing further. 
COMMISSIONER REIKE: Let's take a 
hypothetical just a little further. The officer 
is picked up by the car door as it zooms in 
reverse, grabs on aFH3 holds on and the car then is 
abruptly stopped in a way that throws the officer 
away from the car and onto the pavement, and then 
the car accelerates away. Two questions: If the 
officer is aware that the car has now reversed and 
is going away, is he authorized or within Dolicv 
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to fire? 
A. There are actually two questions there, 
sir. Is he authorized under state statute? 
COMMISSIONER REIKE: I'm really looking at 
the policy that we're dealing with today, Salt 
Lake City policy. 
A. In so far as the policy black and white 
says you'll never shoot at a moving vehicle then 
the answer would have to be no. In so far as the 
policy, is it inconsistent because the policy says 
that an officer may determine and certainly the 
officer has the power to determine when his or her 
life is in danger or the life of a third person is 
in danger of death or serious bodily injury then 
yes . 
COMMISSIONER REIKE: But the officer's 
state of mind and perceptions such that this car 
is trying to get away from me, then it would not 
be rational to assume that there is any continued 
threat to bodily harm? 
A. I think it would not be rational to assume 
there's any threat to that particular individual. 
As to whether there might be a threat to another 
party, I don't know. 
COMMISSIONER REIKE: That's what we'rp 
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describe for the commission where it is you live 
along that road? 
A. Where is 1-80, tip here? 
Q. Yes. 
A. Here's the on-ramp. There's my apartment. 
COMMISSIONER KRUSE: You are right there? 
Q. (By Ms. Jones) If you're looking at that, 
it's the top one on the right-hand side. 
A. My picture is better. 
Q. Yes, well... You were testifying to us 
that things happened simultaneously. 
A. Yes, ma'am. 
Q. And I'm not worried about the 
simultaneously right now. I'm worried about 
explaining what it is you saw and heard that 
happened simultaneously. 
Q. What did you hear? 
A. As I was walking out the Boor, I heard the 
car wheels squeal, then I heard gunshot. Like I 
told my wife and other people I've talked to, my 
friends, I didn't kno^ it was a police officer 
pulling someone over because it's real lighted 
there and you can't really see the lights, you 
know, blinking. So when I heard a car take off 
and gunshot I hit the deck, like I said, and I 
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that long. From what 
around because the nex 
woke up by the police 
they were knocking on 
honest with you. 
Q. So wi'thin an h 
you heard and saw the 
would you say you had 
had occurred because i 
mind? 
A. At that time, 
hate to contradict or 
was a long time ago. 
ago . 
Q. And so you would say that when you were 
answering the questions of Detective Yoshikawa it 
was based on a good recollection of what had 
happened right within hours? 
A. Yes, ma'am. 
Q. And you were telling the truth then? 
A. Yes, ma f am. 
Q. Even if you didn't like the questions, you 
answered truthfully, didn't you? 
A. To the best of my knowledge, yes, ma'am. 
Q. And if you will turn to that exhibit, page 
I gathered, they was walking 
t day I was asked did I get 
too. I said no. I guess 
doors. I don't know, to be 
our or so of the time that 
things you've told us about, 
a good recollection of what 
t was still fresh in your 
yes, ma'am. Right now, I'd 
recant anything because that 
To me, it was a long time 
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1 I Q. So on page 153, line ten, you told the 
2 I officer again that, you said that his partner had 
i 
3 already run on 1-80 and you say, "Yo, man, he went 
4 straight, he didn't go on 1-80"? 
5 A. Yes . 
6 Q. So based on what you told the officer 
7 within an hour or two of the time that you 
8 observed this, he didn't go on 1-80? 
9 A. No ma'am. And then I found out later that 
10 he was caught down south somewhere. I apologize. 
11 Like I said, that was a long time ago. I run 20 
12 guys on a crew. 
13 Q. It's hard to remember now what happened 
14 over a year ago, isn't it? 
15 A. Yes, ma'am. That's why I didn't know if I 
16 even wanted to come here. I'd have to sit and --
17 what I said this night, it happened. 
18 Q. It was fresh in your mind and the truth as 
19 you knew it? 
20 A. Yes. And now,-- I thought, you know... 
21 Q. So then on page 160, you told the officer 
22 that you heard the car step on it, and then you 
23 say almost a second later that's when you heard 
24 the shots? 
25j A. Well, yes. 
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1 Q. And then --
2 A. Page 160? 
3 Q. Yes. 
4 A. Okay. 
5 Q. You were trying to explain to the officer 
6 and he's trying to ask you questions and you are 
7 describing what you heard and with the respect to 
8 the car and then with respect to the shots. And 
9 you say you heard the acceleration, the car 
10 stepped on it, and then you heard the shots? 
11 A. Well, yes, ma'am. Like I said, though, it 
12 was almost simultaneously. It's just a human 
13 reflex on shooting, pulling a trigger, you know. 
14 Q. And you gave the example of throwing the 
15 ball. You throw the ball to Madam Commissioner 
16 here and you make the first move, the ball comes 
17 first and then she catches it and you are telling 
18 us that at least you said back within an hour or 
19 two of the time that you witnessed that you heard 
20 the car accelerate, you heard the shots in that 
21 order? 
22 A. Yes, ma'am. I heard the car wound out. 
23 It was like he stepped on the gas and then, it was 
24 pop, pop, pop, pop. It was so fast, you know. It 




A. I wasn't asked that question by 
Mr. Joseph. I was asked^that question at a later 
time by Loni DeLand. 
CHAIRMAN ROBERTSON: What was the 
question? I think you framed it differently than I 
recorded it at first. 
Q. (By Mr. Reading) Let's do it this way. 
What did Mr. DeLand ask you to do concerning the 
glass? 
A. Well, really nothing. I just reported the 
question that was asked by him and I said the 
glass pattern indicates the vehicle was in 
motion. He then asked me which direction was the 
vehicle moving at the time that the breakage took 
place. 
CHAIRMAN ROBERTSON: Okay. 
Q. (By Mr. Reading) Can you answer that 
question? 
A. Yes. 
Q. Tell me what you analyzed to come to your 
answer? 
A. Well, the glass pattern is approximately 
14 feet long. The window that it was blown out of 
is at its maximum length is only 28 inches long. 
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A. As I understood what Officer Mendez 
testified to was that there was a heavier 
concentration on the nor-th end, and the diagram 
shows that at least the operator identified a 
wider patch of glass on the south end. 
CHAI-RMAN ROBERTSON: Which could mean the 
glass was scattered further apart rather than 
being concentrated in one area, is what I look at, 
because if you look at the previous drawing, it 
shows pretty heavy sketch marks and they kind of 
lighten up as they go out further. I thought it 
depicted that as the car went further away, the 
range was wider for the glass versus back here. 
(Demonstrating.) 
A. Well, it really doesn't have a lot to do 
with the car. It has to do with the glass coming 
down and impacting the ground at speed. I was 
asked this question about concentration after 
Officer Mendez's testimony and I told Mr. Reading 
it's really a nonissue. It really doesn't make 
any difference. The 1-4 foot length of consistent 
glass, and that shows up in photographs which are 
in Exhibit 11, as I saw, tells the story fairly 
clearly. 
Q. By the skidmark, can you determine how 
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observed that he continued to drive in the manner 
that he had driven before. 
At that point iir time I felt that I had an 
obligation to at least try to make a traffic stop 
and see what his problem was. 
Q. He was stopping at lights? 
A. Yes. 
Q. If he was stopping at lights, would that 
have given you any indication not to pursue him? 
A. No. He still was driving at a fast rate of 
speed as he was coming out of the lights. 
Q. When did you activate your overhead 
lights? 
A. Just as I was going through the 
intersection at 2100 South. 
Q. At that time, did you-- you didn't call in 
your position to the dispatch, did you? 
A. No, I did not. 
Q. Is that according to policy? Should you 
have called in? 
A. Yes. 
Q. Any particular reason why you didn't? 
A. There's a couple of factors that play into 
that. Being off duty, in a sense, and the fact 
that my radio was on my hip and not in my vehicle 
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1 I mounted unit, it's called a Convertacom. 
2 Q. Why did the radio happen to be on your hip 
3 instead of in your car? 
4 A. When I was out of my vehicle talking to my 
5 wife at one point at the park so it was on my 
6 hip.- The other reason was I had been having 
7 problems with my Convertacom and control unit that 
8 controls my lights, siren and PA system. 
9 Q. In your experience as a police officer, 
10 have you known other officers to make traffic 
11 stops without calling dispatch? 
12 A. Yes, it happens all the time. 
13 Q. It's not in policy, though, is it? 
14 A. No. 
15 Q. When you stopped the vehicle, you noticed 
16 on the vehicle was creeping forward and you pulled 
17 your vehicle in front of that car. I want you to, 
18 do you see that black binder? 
19 A. Yes. 
20 Q. If you wouldn't mind turning to Exhibit 
21 Number 10 in the City's book. If you know 
22 where -- is that position of your vehicle 
23 accurately represented with how you parked your 
24 car that night to stop Westley Scott? 
25 I A. Yes, it is. 
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1 | glass blowing out and it was right here. I mean, 
2 | it kind of exploded right in front of my face. 
3 I Q. You were propelled backwards according to 
4 the video. Was that an accurate statement? 
5 A. Yes, it was. 
6 Q. You continued to shoot again as you were 
7 falling? 
8 A. Yes, I did. 
9 Q. Hit the ground, continued to shoot then? 
10 A. Yes. 
11 Q. Did you come back up into a standing 
12 position shooting? 
13 A. No, I rolled up and as I was coming up I 
14 fired. 
15 Q. You mentioned in the video that the gun 
16 and the vehicle were blurry? 
17 A. Yes . 
18 Q. When did that happen? 
19 A. As I came up off the ground, fired that 
20 last shot, I was trying to focus on my gun and I 
21 believe I came up to an upright standing position 
22 and I was looking at my gun and looking at the 
23 car, and I couldn't get focus on the front sight 
24 of my gun for what we call sight picture and I 
25 ; couldn't get a focus of the car but the car 
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1 I A. I don't recall exactly how I hit the 
2 I ground or how I avoided being run over. 
3 Q. Do you have a recollection whether you 
4 were always shooting your weapon in a 
5 perpendicular position to the road or was the 
6 weapon cantred at any time during the time you were 
7 shooting? 
8 A, I think in the first interviews I 
9 indicated I was shooting from a downward position 
10 and that was my recollection. So flying through 
11 the air with the lack of greatest of ease, I think 
12 my gun was probably in every direction that it 
13 possibly could have been. 
14 Q. Do you have any estimate of how much time 
15 this all took from the time you started to shoot 
16 to the time the end of the shoot took place? 
17 A. It seemed like it all happened 
18 simultaneously at once. It was -- it's not like 
19 you could, I don't know, assign a time period to 
20 it. To me, it was that fast. (Demonstrating.) 
21 MR. READING: 'No further questions. 
22 EXAMINATION 
23 BY MS. STONEBROOK: 
24 Q. Now, you've indicated, sir, that you did 
25 I not call dispatch? 
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A. Yes, that's correct. 
Q. And you indicated that oft times officers 
don't call dispatch whejT they're going to make a 
traffic stop? 
A. That's correct. 
Q.. But now, you were off duty, is that true? 
A. I was working a part-time assignment, yes. 
Q. So you weren't on the clock for the police 
department? 
A. No. 
Q. So dispatch wouldn't have known that you 
were out on 7th East or anywhere making a 
potential stop or doing police work? 
A. No. 
Q. So wouldn't you say that it would make 
more sense if you were off duty and were going to 
engage in active police work to let dispatch know 
you were working again, that you are there as a 
police officer? 
A. It makes sense for safety reasons. But it 
doesn't generally happen off duty. 
Q. But you didn't do it? 
A. I didn't do it. 





BY MR. READING: 
Q. Officer Joseph, I^want you to turn to 
Exhibit 3, which is Sgt. Askerlund's interview 
with* you . 
A. Okay. 
Q. I want you to go down to the bottom of 
that page and -- page 133. 
A. Okay. 
Q. The starting at line 47, Mark Askerlund is 
asking "Now, did you get dumped off after you 
fired all the shots or did you get off after you 
fired two shots?" And that's confusing to me. 
Your answer was: "I got dumped off after I fired 
all the shots. Like I said, once I started 
shooting I know at least two rounds went in this 
way, the rest went in here. I came back up again 
shooting." 
What were you telling Mr. Askerlund at 
that time that you fired all your shots on the car 
or were you firing shot-s as you came off the car? 
A. I told him it was continuous shoot from 
the time that I decided to shoot until it was 
over . 
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Q. Now, going --
COMMISSIONER REIKE: There is a 
contradiction in that statement. You acknowledge 
there's two different things said there? 
A. Yes, that was my perception of what the 
questions were. 
Q. (By "Mr. Reading) Now, going to 
Mr. Scharman's interview of you which is City!s 
Exhibit 4, I think counsel called your attention 
to Bates stamp number 189. I want you to go to 
line 35. One of the commissioners called your 
attention to that. 
Are you saying there that you were 
shooting continuously through the whole process 
from the time you left the car to the time you hit 
the ground and rolled back up? 
A. Starting from 35? 
Q. ' Yes, 35 through 40? 
A. It says, "I don't know. I could have shot 
a round. I don't know because what happened was I 
rolled off the vehicle onto the ground. I rolled 
up and came back up pl:one. And at that time, I — 
through the whole process, I was shooting 
continually, through the whole process and then as 









1 as Chief of Police concerning that decision? 
2 1 A. I still think that it was the correct 
3 decision. 
4 Q. And you still feel that you had 
5 substantial evidence to indicate, to support your 
6 finding tha,t you found him to be out of policy in 
7 use of deadly force? 
8 A. Yes. 
9 Q. And out of policy with shooting at or from 
10 a moving vehicle? 
11 A. Yes. 
12 Q. Thank you. 
13 MS. STONEBROOK: Nothing further. 
14 EXAMINATION 
15 BY MR. READING: 
16 Q. Chief Connole -- I'm sorry, Chief, isn't 
17 it true that you at one time found Officer Joseph -
18 to be within policy as far as the shooting goes 
19 and out of policy as far as the stop and those 
20 issues? 
21 A. Well, again,^"there was some negotiations < 
22 going on between his attorney and the City 
23 attorney. 
24 MS. STONEBROOK: Objection on this aspect 
25 I coming forward. This testimony concerns a matter 
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that was strictly limited to a matter in 
settlement. And while the rules of evidence are 
advisory here, I must point out that Rule 408 
specifically indicates that evidence is 
inadmissible of a settlement negotiation to show, 
to prove something, in other words, that wasn't it 
true that you found him to be in policy or 
something. 
I have the documents here that will state 
on their face real thoroughly protected draft, for 
draft settlement purposes only, inadmissible for 
any reason, Rule 408 and I do object strenuously 
that any discussion of settlement negotiations in 
this matter are inadmissible. 
MR. READING: I just asked the question. 
CHAIRMAN ROBERTSON: Objection sustained. 
Q. (By Mr. Reading) I heard you say, Chief, 
that if the officer was on the vehicle and 
shooting, it's probably okay if he was fearing for 
his life? 
A. Yes. 
Q. Do you have any idea how fast a Glock can 
be shot, 11 rounds out of a Glock, rapid fire? 
A. No. I mean, I know it happens rapidly. 
Q. It's a pretty fast weapon, isn't it? 
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1 numerous shots fired? 
2 j A. That's what I'm looking at. On this one, 
3 to be very truthful, I don't remember how many 
4 shots but I don't think there were many. There 
5 were four shots fired. 
6 Q-. In Officer 2? 
7 A. Yes. 
8 Q. In Officer 1, there were how many shots? 
9 A. Two. 
10 Q. Two shots. 
11 A. Yes. 
12 Q. Would you look at Exhibit Number 5 -- I'm 
13 sorry, 15, in the black binder? 
14 A. Yes. 
15 Q. Do you recognize that document? 
16 A. Yes, this is a letter I received from 
17 David Yocum, District Attorney. 
18 MR. READING: I object to any further 
19 discussion about this letter because it lacks 
20 foundation. 
21 CHAIRMAN ROBERS'lSON: What? 
22 MR. READING: It lacks foundation. 
23 Mr. Yocum isn't here nor is the fellow who was the 
24 officer. 
25 I MS. STONEBROOK: Chief Connole received 
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letter or its contents being read into the 
record. 
MS. STONEBROOK; Thank you. 
Q. (By Ms. Stonebrook) Chief, your letter 
that you wrote to Officer Joseph was Exhibit 
Number 14? _. 
A. Yes, ma f am. 
Q. The date on that? 
A. January 3rd. 
Q. And at that point, had you relied on any 
information received from the District Attorney's 
Office in making your deliberation? 
A. Before January 3rd, had I relied on any 
information? I relied on information that they 
were no longer going to proceed forward with the 
prosecution of Officer Joseph. I couldn't in good 
faith reinstate him if he had a felony hanging 
over his head. 
Once I was assured that they were not 
going to proceed with the criminal portion, I felt 
that we could bring Jilm back and give him a second 
opportunity for his career as a police officer and 
do some re-training and those kinds of things. 
Q. Can a police officer violate either of the 
two policies -- and so that you don't have to keep 
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asked that the admission be taken today. But we 
will withdraw Exhibit Number 15 and remove that 
letter from those binders. 
Otherwise, all of my exhibits have been 
admitted into evidence and I rely on your best 
judgment on the weight that you will give to 
those. 
MR. READING: Something about housekeeping 
that we had to do was — 
MS. STONEBROOK: Would you take that in 
your part of your ten minutes, sir. 
MR. READING: Sorry. 
MS. STONEBROOK: I was just taking my last 
moments with the commission to take care of what I 
needed to do. So I would direct you to our 
exhibits. Those tell a story in themselves. 
What we came here to show you is that we 
had substantial evidence to support the findings 
being made, and that is an Officer Joseph was out 
of policy in both the use of deadly force, and the 
use of-- and in shooting at a moving vehicle. 
We presented the facts and the 
circumstances that indicated that. We have two 
administrations that made this finding, not just 
one. We had Chief Ortega's administration that 
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when that shot was fired. So this is the 
importance of shot number three. We know where 
that shot was at on the environment. 
Q. (By Mr. Reading) now, Exhibit Number R 39 
is what again for the record? 
A*. R 39 is the suspension is compressed. The 
shot line we could have done the same thing with 
this exhibit, if we would have put a couple big 
guys or three or four or five big guys on the back 
of the bumper to compress it down and the rod 
would go through out the hole. 
Q. What is Exhibit Number R 38? 
A. R 38 is suspension as it sits normally. R 
39 is with it compressed during braking. 
MR. READING: Thank you. We'd move for R 
38 and R 39 to be admitted. 
MS. STONEBROOK: I object to both of those 
for the reason that I asked since we filed our 
response for copies of all exhibits that were 
going to be used. While the ones that are up there 
on display are very larjje, I was invited over to 
look at those and went on two occasions to Mr. 
Reading's office to observe those. 
At that time, he showed me those and the 
boards of pictures. For financial reasons I 
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didn't choose to have each of those redone. But 
during neither of those times did I ever see these 
exhibits nor were they provided to me in the 
smaller form. And I believe they are unfair 
surprise. 
They have never given us anything 
concerning braking systems or springs mechanisms 
or anything such that I could have engaged had I 
been so inclined a mechanic's expert to respond to 
thes e. 
So because of the unfair surprise and the 
reason I've asked for a long period of time for 
copies of all exhibits and these were never shown 
to me, I do object to them. 
MR. READING: For the benefit of the 
commission, these were prepared by Mr. Lord as 
representative of his testimony. He's just 
testifying to this and his testimony can come in 
and this is merely illustrative of his testimony. 
CHAIRMAN ROBERTSON: If you are going to 
include those as an exhibit, then counsel should 
have had prior knowledge and had prior notice of 
that. So I'm going to -- the rules state the 
objection and not allow them to be entered as 
evidence. 
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MR. READING: You are not excluding his 
testimony, though, I hope? 
CHAIRMAN ROBERTSON: No. 
COMMISSIONER REIKE: You were aware of the 
testimony that the argument would be made about 
the -compressed --
MS. STONEBROOK: No, sir, I was not. The 
first time that I ever knew anything about 
suspension was the day of the first day of hearing 
when I was presented with this red binder and in 
that binder is number two, a rear suspension of a 
1994 Escort with nothing more. I had never even 
been faxed a copy that. 
So all concerning this suspension and the 
springs, how it relates, is very unfair and no, I 
had never had any advance information concerning 
that the suspension and whether you need five men 
to hop on the back to weight it down or whether 
you don't. I've never had an opportunity to 
investigate any of that. 
MR. READING: Well, by way of explanation 
and argument, those were certainly presented over 
a month ago that the suspension was going to be an 
issue and counsel had ample opportunity to contact 
me to ask me concerning those and she did not. 
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Now, she hasn't deposed my expert and my 
expert has been known to her for eons of time. 
She had the availability to find out what his 
testimony was going to be. So I don't think this 
concept of undue surprise is really accurate. 
MS. -STONEBROOK: You didn't give me that 
until after this hearing had begun. 
MR. READING: True. 
MS. STONEBROOK: If we had finished that 
very day it would have been a surprise then. And 
the fact that I should guess what that picture is 
going to mean is something you are suggesting I 
should have just guessed? Well, I still object to 
them. 
MR. READING: The commissioner has ruled. 
As long as the testimony stands, we're fine. 
Q. (By Mr. Reading) So Mr. Lord, your 
testimony is that car was braking' when shot number 
three was fired? 
A. Yes. 
MS. STONEBROOK": Could I request since 
they're not coming in that we put the exhibits 
down? 
MR. READING: Absolutely. 
Q. (By Mr. Reading) Let me show you what's 
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po 1 icy• 
To facilitate this hearing, we have agreed 
Officer Joseph has agreed that he is not 
requiring the city to put on its evidence and put 
it to its test as to J:he proportionality of the 
penalty. We are focusing only on the finding 
whether he was in or out of policy for the 
shooting. I'f he is found in policy the penalty 
goes away anyway. 
If the commission finds and supports the 
city that he was out of policy then he is willing 
to take his weapon and take that as to having the 
city put on their evidence as to whether that was 
disproportionate or not. 
So there's only one issue because the 
other one was taken off the table. Secondly 
because we will probably be addressing those two 
officer shootings back in 1998 that we had 
requested your assistance and the city was kind 
enough to give us thj^ information concerning thos 
internal investigations, we were concerned about 
that being disclosed to the public. 
T think at that time we had talked about 
making this meeting not open to the public. T 
think I would make that motion quite frankly to 
not have it open to the public, 
CHAIRMAN ROBERTSON: Okay. 
MS. STONEBROOK: I appreciate Mr. 
Reading's representation. We did memorialize that 
conversation in writing, and we only then based on 
their agreement have to meet our burden under the 
first prong: Do the facts support the charges made 
by the department as they have conceded that if 
those facts support the charges, then is the 
sanction thoroughly disproportionate to the 
charges as to amount to a violation of 
discretion. I am quoting that from your own rules 
and regulations. 
So the two part test. With respect to the 
second portion as to whether this will be a closed 
situation, Mr. Reading has accepted the documents 
we gave them as redacted without any identifying 
information and it's my understanding that both 
the witness and everybody reviewing them will only 
be noting them as officer one or officer two, 
something to that extent. 
So as long as we would keep to that, the 
redacted format, so that that privacy is 
concerned, it would be up to you, sir, whether or 
not you would under your guidelines have this be 
